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TURK TELIF HUKUKUNDA UMUMA ILETIM HAKKI:
GELENEKTEN DIiJITALE — KAPSAM VE iCERIGIN YENIDEN
TANIMI

THE RIGHT OF COMMUNICATION TO THE PUBLIC IN TURKISH
COPYRIGHT LAW: FROM TRADITION TO DIGITAL — REDEFINING
SCOPEAND CONTENT

Mustafa Ateg
Prof. Dr., Istanbul Sabahattin Zaim Universitesi Hukuk Fakiiltesi Medeni Hukuk Ana Bilim Dali Ogretim Uyesi.

OZET

Umuma iletim hakk: (right of communication to the public), modern telif hukukunun en dinamik
ve kavramsal agidan en tartigmali alanlarindan biri olarak ortaya ¢tkmigtir. Giderek artan dijitallesme
fikir ve sanat eserlerinin yayilma, erisilme ve ticarilestirilme bigimlerini koklii bicimde déniistiirmiis;
boylece eser sahipleri, aract hizmet saglayicilar ve toplumun menfaatleri arasindaki hukuki ve iktisadi
dengeyi yeniden sekillendirmistir. Geleneksel olarak radyo-televizyon yayinciligt ve kablolu iletimle
iliskilendirilen bu hak, giintimiizde dijital ortamda eserlerin erisilebilir kilinmasini diizenleyen merkezi
bir mekanizma héline gelmistir. Tiirk telif hukukunda bu déntigiim, 2001 yilinda 4630 sayil: Kanun
ile 5846 sayili Fikir ve Sanat Eserleri Kanununda yapilan degisikliklerle yasal bir kargilik bulmugtur.
Soz konusu reformlar araciligtyla, eser sahipleri ile baglantli hak sahiplerinin umuma iletim hakki,
kablolu veya kablosuz yollarla eserleri kamuya erisilebilir kilma yetkisini acik bigimde icerecek sekilde
genisletilmistir. Bu diizenlemeler, Tiirkiye'nin WIPO Telif Haklart Antlagmast ve WIPO Icralar ve
Fonogramlar Antlagmasindan dogan uluslararas: yiikiimliiliikleriyle uyumlu olarak gergeklestirilmis;
aynt zamanda 2001/29/EC sayili Bilgi Toplumunda Telif Haklar1 Direktifinin 3. maddesinde
ongoriilen Avrupa Birligi miiktesebatina uyum saglama iradesini de gdstermistir. Makalede, Tiirk
Telif Hukuku diizenlemelerine gére umuma iletim hakkinin mevcut durumu degerlendirilmekte
olup; dijitallesmenin etkisiyle déniisen bu hakkin giincel hukuki gériiniimiinii ve zaman iginde
gerceklesen paradigma degisimine 151tk tutulmasi amaglanmistir. Bu gercevede makalede 6zellikle
radyo-televizyon yayinlari, yeniden iletim, internet tizerinden erisim saglama ve “yeni kamu” doktrini
gibi konular gergevesinde dijital platformlarin umuma iletimin kapsamini nasil yeniden tanimladigt
gosterilmektedir.

Anahtar Kelimeler: umuma iletim hakki, radyo-televizyonla yayin hakki, dijital telif hakki, yeniden
iletim hakki, kamuya erisilebilir kilma hakki, yeni kamuya sunma.

ABSTRACT

The right of communication to the public has emerged as one of the most dynamic and conceptually
debated fieldsof modern copyrightlaw. The ongoing processofdigitalisation has profoundly transformed
the ways in which literary and artistic works are disseminated, accessed, and commercialised, thereby
reshaping the legal and economic balance among authors, intermediaries, and the public. Traditionally
associated with radio and television broadcasting as well as cable transmission, this right has evolved
into a central mechanism for regulating the availability of works in the digital environment. In the
Turkish copyright law system, this transformation has found its legislative expression through the
amendments introduced by Law No. 4630 of 2001 to the Law on Intellectual and Artistic Works

CONTACT Mustafa Ates @ mustafa.ates@izu. edu. tr
Submission Date: 7 November 2025; Acceptance Date: 29 December 2025; Article Type: Research Article


https://orcid.org/0000-0002-2401-5384
mailto:mustafa.ates%40izu.edu.tr?subject=

134 M. Ates

(Law No. 5846). By means of these reforms, the right of communication to the public—vested in
both authors and neighbouring right holders—was explicitly expanded to include the exclusive right
to make works available to the public by wire or wireless means. These amendments were adopted
in conformity with Tiirkiye’s international obligations under the WIPO Copyright Treaty (WCT)
and the WIPO Performances and Phonograms Treaty (WPPT), while also reflecting the intention
to harmonise domestic law with the acquis of the European Union, particularly Article 3 of the
Information Society Directive (2001/29/EC). This article examines the current state of the right
of communication to the public within the framework of Turkish copyright law and aims to shed
light on its contemporary legal configuration and the paradigm shift that has taken place over time
as a result of digitalisation. In this context, special attention is devoted to how digital platforms
have redefined the scope of communication to the public through issues such as radio and television
broadcasting, retransmission, online making available, and the “new public” doctrine.

Keywords: right of communication to the public, digital copyright law, broadcasting right,
retransmission right, right of making available to the public, communication to a new public.

EXTENDED SUMMARY

The rapid development of digital technologies has necessitated the redefinition and reinterpretation
of fundamental concepts in intellectual property law. One of the rights positioned at the core of this
transformation is the right of communication to the public. The increasing prevalence of the internet,
the widespread sharing of content through online platforms, and the global accessibility of creative
works have raised new legal questions concerning the scope and limits of this right in the digital
environment.

The right of communication to the public has been a central focus of both international conventions
and the acquis of the European Union (EU). These legal frameworks have undergone continuous
reform to address the challenges of the digital age. From the World Intellectual Property Organization’s
(WIPO) Internet Treaties and the World Trade Organization’s TRIPS Agreement to the EU’s
Directive 2001/29/EC on Copyright in the Information Society (InfoSoc Directive) and the Directive
2019/790/EU on Copyright in the Digital Single Market (DSM Directive), the international
copyright regime developed over the past three decades has shaped the practical application of the
right of communication to the public in digital contexts.

Equally influential are the case-law developments of the Court of Justice of the European Union
(CJEU), which have provided interpretative clarity to this right. Landmark judgments such as
Svensson, GS Media, Renckhoff, and YouTube v. Germany have addressed key notions like the “new
public” doctrine and the legal qualification of digital practices such as hyperlinking. These rulings
have redefined the boundaries of both users’ and content providers’ rights and obligations, delineating
the contours of copyright infringement in the online sphere. In doing so, the Court has progressively
articulated a jurisprudential framework balancing the protection of rightholders with the principles
of freedom of expression and access to information.

In Turkey, the protection of literary and artistic works and the recognition of authorship are regulated
under the Law on Intellectual and Artistic Works (Fikir ve Sanat Eserleri Kanunu — FSEK), enacted
in 1951. The Law distinguishes between moral rights and economic rights, the latter encompassing
the author’s right of communication to the public under Article 25. This provision grants authors the
exclusive right to make their works available to the public by means of transmission, broadcasting, or
digital dissemination.

Moreover, the Law extends certain exclusive rights to performers, producers, and broadcasting
organizations, who contribute to the dissemination and accessibility of creative works through
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performance, fixation, or transmission. Although the original text of FSEK did not include related
rights, these were formally incorporated into Turkish law in 1995 through Law No. 4110. As a
candidate for EU membership and a contracting state to international treaties such as the 1961
Rome Convention and the 1996 WIPO Performances and Phonograms Treaty (WPPT), Turkey has
progressively harmonized its legislation with international and European copyright standards. The
legal status and content of related rights are now comprehensively regulated under Article 80 of
FSEK, which establishes the framework for the rights of performers, phonogram producers, and
broadcasting organizations.

This article examines the current legal status of the right of communication to the public within
Turkish law, focusing on its adaptation to the dynamics of digitalization. The study aims to reveal
how technological convergence has reshaped the scope and interpretation of this right, and to provide
a foundation for future legal and doctrinal assessments. Within this analytical framework, particular
emphasis is placed on broadcasting and retransmission rights, internet-based access to works (making
available to the public), and the evolving concept of the “new public.” The article demonstrates how
these phenomena have collectively transformed the understanding of communication to the public
on digital platforms, where the distinction between public performance, transmission, and online
dissemination has become increasingly blurred.

Ultimately, the paper argues that while Turkish copyright law remains largely consistent with
international and EU standards, the digital transformation continues to test the boundaries of
established legal categories. The rise of on-demand streaming, user-generated content, and algorithmic
dissemination models challenges traditional conceptions of public communication and requires a
more flexible interpretation that accommodates both the economic interests of rights holders and the
societal interest in broad cultural access. In this regard, the evolution of the right of communication
to the public represents not only a doctrinal shift but also a broader adaptation of copyright law to
the realities of the digital era.

1.GIRIS

Dijital teknolojilerin hizla gelismesi, fikri miilkiyet hukukunun temel kavramlarinin
yeniden tanimlanmast ve yorumlanmast ihtiyacini dogurmustur. Bu doniisiimiin merke-
zinde yer alan haklardan biri de umuma iletim hakkidir. Ozellikle internetin yayginlasmast,
iceriklerin ¢evrimigi platformlar araciligiyla paylasilmast ve erisilebilirligin kiiresel 6l¢ekte

artmast, bu hakkin kapsami ve sinirlart konusunda yeni hukuki tartuigmalari beraberinde
getirmistir.

Umuma iletim hakki, hem milletlerarasi sozlesmelerin hem de Avrupa Birligi (AB) miik-
tesebatinin diizenleme konusunu olusturmustur. Bu diizenlemeler, dijital ¢agin gereklerine
uygun olarak siirekli giincellenmektedir. Diinya Fikri Miilkiyet C)rgiitiiniin (WIPO) Inter-
net Anlagmalari ve Diinya Ticaret Orgiitiiniin TRIPS Anlasmasindan Avrupa Birligi’nin
2001/29/EC sayil1 Bilgi Toplumunda Telif Haklar1 Direktifi (InfoSoc Directive) ile 2019/790
sayili Dijital Tek Pazar Direktiflerine (DSM) kadar son 30 y1l zarfinda benimsensen millet-
lerarasi fikri miilkiyet hukuku metinleri, umuma iletim hakkinin dijital ortamdaki uygula-
nabilirligini sekillendirmektedir.

Ote yandan Avrupa Birligi Adalet Divaninin (ABAD) Svensson, GS Media, Renckhoff ve
YouTube v. Germany gibi kararlari ise, “yeni kamu” (new public) kavrami ve baglanti verme
(linking) gibi dijital pratiklerin hukuki niteligi konusunda 6nemli igtihatlar sunmaktadir.
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Bu kararlar, hem igerik saglayicilarin hem de kullanicilarin hak ve yiikiimliliiklerini yeni-
den tanimlamakta; telif hakk: ihlallerinin sinirlarini belirlemektedir.

Tirkiye'de fikir ve sanat eserleri ve tizerindeki haklar ile hak sahipligi 1951 yilinda kabul
edilen giren Fikir ve Sanat Eserleri Kanununda (FSEK) diizenlenmistir. Kanun eser sahibi-
nin haklarini niteliklerine gére “manevi haklar” ve “mali haklar” bagliklar1 altinda iki gruba
ayirmustir. Eserin umuma iletilmesi, Kanunun 25. maddesi kapsaminda “mali haklar” ara-
sinda tanzim olunmustur.

Kanun; eser sahipligi sifat1 bulunmadigi halde bir fikir ve sanat eserini icra etmek, eser
temsil ve icralarini ses tastyici bir ortama tespit etmek, sinematografik bir tirtintin ilk tes-
pitini yapmak, fikir ve sanat eserlerini elektronik dalgalarla yaymak suretiyle daha genis
kitleler tarafindan istifade edilebilmesi i¢in yatrim yapan gercek veya tiizel kisilere de eser
sahiplerine benzer bicimde bir takim mali hak ve yetkiler tanimistur. Bu hak ve yetkilere
“baglantli hak” ve bu faaliyetleri gergeklestiren kisilere de “baglantili hak sahibi” denilir.
FSEK’in kabul edildigi tarihteki metninde baglantli hak ve hak sahipligiyle ilgili bir diizen-
leme yer almamistir. Ancak bir telif hakk: kategorisi olarak baglantli haklar FSEK e ilk kez
1995 yilinda 4110 sayili Kanunla dahil edilmistir.! AB’ye aday ve1961 tarihli Roma Sozles-
mesi ile 1996 tarihli WIPO Icracilar ve Fonogram Anlagmasi (WPPT) gibi baglantili hak-
larla ilgili uluslararasi sozlesmelere de taraf olan Tiirkiye, zaman icinde eser sahibinin haklari
gibi sézkonusu haklart da i¢ hukukuna adapte etmek tizere FSEK’te degisiklikler yapmuis ve
baglantli hak ve hak sahipligini 6zel olarak 80. maddesinde diizenlemistir.

Bu makalede, umuma iletim hakkinin Tiirkiye'deki yasal diizenlemeler baglaminda mev-
cut durumu degerlendirilmekte olup; dijitallesmenin etkisiyle déniisen bu hakkin giin-
cel hukuki gortiniimiinii ortaya koymak ve gelecege yonelik yorumlara zemin hazirlamak
amaglanmisur. Bu ¢er¢evede makalede ozellikle radyo-televizyon yayinlari, umuma iletim
ve yeniden iletim, internet tizerinden erisim saglama (making available to the public) ve “yeni
kamu” (new public) doktrini gibi konular ¢ergevesinde dijital platformlarin umuma iletimin
kapsamini nasil yeniden tanimladig1 gosterilmektedir.

2.GENEL OLARAK UMUMA iLETIM HAKKININ OZNESI
VE KAPSAMI

2.1. HAKKIN KAPSAMINA DAHIL SUJELER

Yukarida ifade edildigi gibi umuma iletim hakkini bir mali hak olarak tanzim eden
FSEK, bu hakkin kapsamina dahil hak sahipligini, fikir ve sanat eseri sahipleri ve baglanuli
hak sahipleri olarak tespit etmistir. Bu baslik altinda umuma iletim hakkinin Turk Telif
Hukukundaki yasal dayanaklarina, eser sahipligi ve baglantli hak sahipligi bakimindan ayri
basliklar altinda 6zet olarak deginilecektir.

2.1.1. Eser Sahiplerinin Umuma iletim Hakk:

Eser sahibinin umuma iletim haklariyla ilgili olarak FSEK’te yer alan diizenleme 25. mad-

' 4110 sayili Kanun i¢in bkz. RG: 12.06.1995 / 22311.
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dedir.? Mezkdir maddenin kanunun kabuliindeki ilk halindeki metninde bu hak, “Radyo ile
yayim hakki“ olarak nitelendirilmistir. Kanun koyucu 25. maddeyi “Radyo ile yayim hakk:”
kenar baghg alunda su sekilde diizenlemis idi: “Bir eserden, onun asil veya islenmelerinden
radyo veya buna benzeyen ve isaret, ses yahut resim nakline yarayan diger teknik tesislerle yay-
mak; boylece yayilan eserleri diger bir radyo tesekkiiliinden naklen alarak ister telli, ister telsiz
olsun tekrar yaymak veya hoparlor yahut buna benzeyen ve isaret ses yahut resim nakline yarayan
diger teknik tesislerle umumi maballerde temsil etmek suretiyle faydalanma hakk: miimhasiran
eser sahibine aittir.”

Goriildigi gibi Kanun, eserin radyo ile yayin veya yeniden yayini; isaret, ses ve goriintii
nakline yarayan diger herhangi bir vasita ile kamuya iletimini “temsil etmek suretiyle fay-
dalanma hakks” olarak tanimlamistir. 1950 ve 6nceki yillarda tasarlandig; dikkate alindi-
ginda bu yoniiyle Kanunun, o zamanin teknolojisinin yani sira “umuma iletim” terimine
o dénemde verilen anlami dikkate aldig1 gortilmekeedir.’ Zira Bern Sozlesmesinde 1948
yilinda yapilan Briiksel Revizyonunda yer alan umuma iletimle ilgili hitkiimler uyarlanarak
“Radyo ile yayin hakk:” kenar baglig1 yukarida oldugu sekilde FSEK’in 25. maddesine dahil
edilmistir. Bu madde aradan tam 50 yil gectikten sonra 21/2/2001 tarihinde kabul edilen
4630 sayili Kanunun 15. maddesiyle kAmilen degistirilmistir.*

Matlab1 4630 sayili Kanunla “Zsaret, ses velveya giriintii nakline yarayan araclarla umuma
iletim hakkr” seklinde degistirilen 25. maddenin halen yiiriirlitkte olan metni su sekildedir:

Bir eserin aslini veya cogaltilmis niishalarini, radyo-televizyon, wydu ve kablo gibi
telli veya telsiz yayin yapan kuruluglar vasitasiyla veya dijital iletim de dahil olmak
lizere isaret, ses velveya goriintii nakline yarayan araglarla yaymlanmast ve yayin-
lanan eserlerin bu kuruluglarin yaynlarindan alinarak baska yaymn kuruluslar:
tarafindan yeniden yayimlanmas: suretiyle umuma iletilmesi hakk: miinhasiran eser
sahibine aittir.

Eser sahibi, eserinin asl ya da cogaltilms niishalarimin telli veya telsiz araglarla
satist veya diger bicimlerde umuma dagitilmasina veya sunulmasina ve gercek kisile-
rin segtikleri yer ve zamanda eserine erisimini saglamak suretiyle umuma iletimine

2 Bu konuda ayrica hakkinda bkz. Mustafa Ates, ‘Eser Sahibinin Umuma Iletim Hakki ya da E-Haklar: FSEK’in 25.
Maddesine Dair Genel Bir Degerlendirme’. Fikir ve Sanatr Hukukuna Dair Makalelerim (Adalet Yayinevi 2016)
3-41; Savas Bozbel, ‘FSEK’e gére Yayin, Yeniden Yayin, Yeniden Iletim ve Diger Mali Haklardan Farks’. Tekin
Menmis (editdr), Fikri Miilkiyer Hukuku Yill:gr 2010 C. II (Yetkin 2011) 107-132; Remzi Tamer Pekdinger, 5846
Sayili Fikir ve Sanat Eserleri Kanunu’nun Umuma fletim Hakki Agisindan Sagladigi Korumanin Zaman Igerisindeki
Degisimi’. Ozan Ali Yildiz (Editor), Fikri Miilkiyet Hukuku Fasikiilleri I: Fikri Ve Sinai Haklarin Korunmasz, (Oniki
Levha 2025) 33-44.

Fikir ve sanat mahsullerinin ilk kez radyo ile umuma iletiminin bir hak olarak diizenlenmesinin gerekliligi,
Uluslararas: Fikir ve Sanat Eserleri Sahipleri Cemiyeti ALA'nin 1925 yilinda Pariste yapilan toplantsinda ilk
defa giindeme gelmistir. Bu toplantuda eserlerin radyo-elekerik iletimi, “temsil” olarak nitelendirilmis ve bunun
eser sahibinin onayina tabi olmasi gerektigi karara baglanmigtir. Bern Sézlesmesinin 1928 yilinda yapilan Roma
Revizyonunda da 11. maddesi ve miikerrer 11. maddeleri kapsaminda “eserin radyo vasitasiyla umuma iletimine
izin verilmesi eser sahibinin inhisari hakki” olarak diizenlenmistir. Ayrinti icin bkz. Sam Ricketson, 7he Berne
Convention for the Protection of Literary and Artistic Works: 1886-1986 (Kluwer 1987) 437 vd.

4 4630 sayili Kanun igin bkz. RG: 03.03.2001/24335.
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izin vermek veya yasaklamak hakkina da sahiptir.

Bu madde ile diizenlenen wmuma iletim yoluyla eserlerin dagitim ve sunumu eser
sahibinin yayma hakkin: ihlal etmez.

Maddede yapilan bu degisiklikle; radyo ile yayin hakk: olarak diizenlenen umuma iletimin
kapsami, televizyon yayinciligy, isaret, ses ve goriintii iletiminde kullanilabilen yeni vasita
ve mecralar ile bilhassa dijital ve internet teknolojisinde yasanan gelismelerden kaynaklanan
yeni ihtiyaglara cevap verebilmek hedeflenmistir. Degisiklik gerek¢esinde maddede yapilan
bu diizenlemelerin; Tiirkiye'nin taraf oldugu Bern Sézlesmesinin 11. maddesi ve miikerrer
11. maddelerine, TRIPS Metninin 9. maddesine ve taraf olunmasi planlanan WIPO Telif
Anlagmasinin 11. maddesiyle uyumlu olarak gergeklestirildigi ifade edilmektedir.” Netice
itibarryla Kanunun 25. maddesi yeniden diizenlenirken yayincilik, dijitallesme ve internet
gibi iletisim teknolojisi alanindaki yeni gelismeler ve degisimlerin yani sira umuma iletim
hakkin: diizenleyen AB Miiktesebat1 ve uluslararasi normlar da dikkate alinmistr.

2.1.2. Baglantih Hak Sahiplerinin Umuma Iletim Haklar

FSEK’in umuma iletim hakkina iligkin hiikiimler iceren diger bir maddesi de 80. mad-
dedir. Bu maddede baglantli hak sahiplerinin haklari diizenlenmistir. Belirtmek gerekir ki,
Kanunun 1951 tarihli orijinal metninde baglantili haklari bugiinkii anlami ve kapsamiyla
diizenleyen bir madde yoktur. O nedenle hukukumuzda baglantl haklarla ilgili ilk diizen-
lemeler, 1995 yilinda kabul edilen 4110 sayili Kanunla FSEK’in 80. maddesinde yapilan
degisikliklerle yapilmugtir.®

Maddenin daha 6nce “komsu haklar” olan matlabi 4630 sayili Kanunla 2001 yilinda
“Eser Sahibinin Haklariyla Baglantily Haklar?” seklinde degistirilmis, madde muhtevas ise
biitiiniiyle yeniden diizenlenmistir. Mezkr madde hiikiimlerine bakildiginda; eser sahip-
leri gibi icract sanatgilara, fonogram yapimecilarina, radyo-televizyon yayin kuruluglarina ve
sinema eseri yapimcilarina da sahip olduklar: fikri mahsuller tizerinde umuma iletim hakki
kapsaminda miitalaa olunabilecek yetkilerin tanindigt goriilmektedir.

Buna gore 80. maddenin 1. fikrasinin (A) bendinin (2) numarali alt bendi uyarinca;
“Bir eseri, sabibinin izniyle ozgiin bir bicimde yorumlayan icract sanatci, bu icranin tespit
edilmesine, bu tespitin codaltilmasina, satilmasina, dagitilmasina, kiralanmasina ve odiing
verilmesine, isaret, ses velveya goriintii nakline yarayan araglarla umuma iletimine ve
yeniden iletimine ve temsiline izin verme veya yasaklama bhususunda miinhasiran hak
sahibidir.” Keza (A) bendinin (4) numarali alt bendine gore “leract sanatci, tespit edilmis
icrasinin veya ¢ogaltilmas niishalarinin telli veya telsiz araglarla satist veya diger bicim-
lerde wumuma dagitimina veya sunulmasina ve gergek kisilerin sectikleri yer ve zamanda
icrasia ulasilmasini saglamak suretiyle umuma iletimine izin vermek veya yasakla-
mak hakkina sahiptir. Umuma iletim yoluyla, icralarim dagitim ve sunulmasi icract sanatgi-
nin yayma hakkini ihlal etmez.”

> 4630 sayili Kanunla degistirilen md. 25 gerekgesi (T.B.M.M. Dénem: 21, Y. Yili: 2, S. Sayisi: 402).

6

Baglantilt hak ve hak sahipligi konusunda ayrintlt bilgi icin bkz. Mustafa Ates, Fikir ve Sanat Eserleri Uzerindeki
Haklarin Kapsams ve Stnirlandiriimas: (Seckin 2003) 185 vd.



(2025) 3(2) The Bogazigi Law Review 139

Mezktr Maddenin 1. fikrasinin (B) bendinin (1) numarali alt bendi uyarinca fonogram
yapimcilari; “tespitlerinin isaret, ses velveya goriintii nakline yarayan araglarla umuma
iletimine ve yeniden iletimine izin verme hususunda miinbhastran hak sahibidir.” Ayni
sekilde (3) numarali alt bent kapsaminda “écralarin tespitlerinin telli veya telsiz araglarla
satist veya diger bicimlerde umuma dagitilmasina veya sunulmasina ve gercek kisilerin seg-
tikleri yer ve zamanda tespitlerine ulasilmasini saglamak suretiyle umuma iletimine
izin vermek veya yasaklamak hakkina sabiptir. Umuma iletim yoluyla tespitlerin dagitim
ve sunulmasi yapimecinin yayma hakkini iblal etmez.”

Radyo-televizyon kuruluglarinin baglantili haklarinin diizenlendigi 80. maddenin (C)
bendi hiikiimleri kapsaminda gerceklestirdikleri yayinlar tizerinde bunlara; (1) yaymlar:-
nin tespit edilmesine, diger yayin kuruluslarinca es zamanl iletimine, gecikmeli ileti-
mine, yeniden iletimine, wydu veya kablo ile dagitimina izin verme veya yasaklama,
... (3) yayinlarinin umuma agik mahallerde iletiminin saglanmasina izin verme veya
yasaklama, (4) tespit edilmis yaymlarinin, gercek kisilerin sectikleri yer ve zamanda
yaymlarina ulasilmasini saglamak suretiyle umuma iletimine izin verme, (5) haberlesme
uydular: iizerindeki veya kendilerine yoneltilmis olan yayin sinyallerinin diger bir yayin
kurulusu veya kablo operatorii veya diger iigiincii kisiler tarafindan umuma iletilmesi
ve sifreli yaymlarimin ¢oziilmesine iliskin izin verme veya yasaklama, hususlarinda
miinhaswr haklar” taninmistir.

80. maddenin film yapimcilarinin haklarinin diizenlendigi 2. fikrasinin (1) numarali
bendi uyarinca; “film yapimcilar: ... tespitlerinin isaret, ses velveya goriintii nakline yara-
yan araglarla umuma iletimine ve yeniden iletimine izin verme hususunda miinhaswr
hakka sahiptir” Ayni fikranin (3) numarali bendine gore, “film tespitlerinin telli veya tel-
siz araglarla satisi veya diger bicimlerde umuma dagitilmasina veya sunulmasina ve
gercek kisilerin sectikleri yer ve zamanda tespitlerine ulasilmasini saglamak suretiyle
umuma iletimine izin vermek veya yasaklamak hakkina sabiptir. Umuma iletim yoluyla
tespitlerin dagitim ve sunulmast yapimcinin yayma hakkini iblal etmez.”

Madde 80 ayrica, “fonogramlara tespit edilmis icralarin ve filmlerin, her ne suretle olursa
olsun umuma iletilmesi halinde, bunlar: kullananlarin, eser sabiplerinin yanisira, icrac
sanatgilara ve yapimcilara veya ilgili alan meslek birliklerine de bu kullanimlara iliskin wygun
bir bedeli idemekle yiikiimlii olduklarini” hitkme baglamistr.

2.2. GENEL OLARAK UMUMA iLETIM KAPSAMINDAKI YETKIi
VE MENFAATLERIN HUKUKI NITELIiGIi

Kanun, umuma iletim kavramini tanimlamig degildir. Kavram bagka bir mevzuatta da
tarif edilmis degildir. Muhtemeldir ki, kanun koyucu, bu konuyla ilgili diizenlemeleri
<« » <« » << . . » <« » . .
yaparken “umum” veya “kamu”, “umuma iletim” veya “kamuya sunum” gibi kavramlarin
bilindigi varsayimiyla tarif edilmelerini gerekli gormemistir. Keza “yayin”, “yeniden yayin”,
“iletim, “yeniden iletim”, “erisim” ve “erisilebilir kilma” kilma gibi kavramlarin tanimini da
ayni gerekeceyle yapilmamistir.”

7 Bu kavramlarin tanim ve icerikleri hususunda ayrinuli bilgi icin bkz. Ates (n 2) 22-36.
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Bu kabilden kavramlarin anlami ve kapsami zaman icinde genisleme veya daralma sek-
linde degisebildigi i¢in kanun koyucunun bu tutumunun isabetli oldugunu diisiiniiyoruz.
O nedenle sézkonusu kavramlarin mana ve muhtevalarinin 6greti ve uygulama tarafindan
tespiti gerekir. Aslinda, AB hukukundaki durum da Turkiyedekinden farkli olmayip, sozii
edilen tiirden kavramlarinin icerigi doktrin ve yargi kurumlari tarafindan doldurulmak-
tadir. Esasen bunlar, muhtevasi iilkeden tilkeye kayda deger sekilde degisebilen kavramlar
degildir. Hemen hemen diinyanin her yerinde iletim ve iletisim i¢in ayni nitelikte vasita
ve mecralar kullanildigina gore AB gibi hukuk diizenlerinin bu kavramlar i¢in benimsedigi
tanim ve igeriklerin Tiirk Hukuku uygulamasinda da benimsenmemesi i¢in bir sebep yok-
tur.

“Umuma iletim” aslinda genel ve semsiye bir kavramdir. Bir muhtevanin iletisimin mah-
recinde bulunmayan ve umum sayilan bir kitleye, kitlenin fertlerinin idrakine sunulmasini
ifade eder. Bu iletim ve sunumda kullanilan vasita ve yontemin ehemmiyeti yoktur. Nitekim
Avrupa Birligi Adalet Divani (ABAD) da, “umuma iletim” anlamina gelen “communication
to the public” terimini, teknoloji-notr bir sekilde yorumlamaktadir.® Diger bir deyimle, fikri
mahsul niteligini tastyan bir igerik, ister radyo-televizyonlar tarafindan yapilan kablolu veya
kablosuz yayin, ister internet yayinyi, isterse casting yoluyla olsun eger icerik kamuya sunulu-
yorsa, bu bir “iletim eylemi” niteligini tagir.

Nitekim ABAD, Svensson kararinda “umuma iletim” kavramini iki temel kriterle deger-
lendirmistir:® Ilki “iletim fiili” (act of communication)dir. Bir eserin kamuya sunulmast igin,
teknik olarak erisilebilir hale getirilmesi yeterlidir. Bu karara konu olaydaki hyperlink sagla-
mak (bagka bir internet sayfasina baglanti kurmak), bu anlamda bir “iletigim eylemi” olarak
kabul edilir. Ikinci kriter iletimin “kamuya yonelik” (zo the public) olmasidir. “Kamu”, belir-
siz sayida ve genis bir insan kitlesini ifade eder. Bir eserin kamuya sunulmasi i¢in, teknik
olarak erisilebilir hale getirilmesi yeterlidir. Hyperlink saglamak, bu anlamda bir “iletigim
eylemi” olarak kabul edilir.

[letimin muhatabi kamu oldugu igin de “kamuya iletim” veya “umuma iletim” olarak
nitelendirilir. Dolayisiyla ABAD’1in yaklagimi benimsenerek umuma iletim kavrami Turk
Hukuku yoéniinden de “teknoloji-notr” olarak tanimlanirsa mubhtelif yetkileri ihtiva eden
tek bir umuma iletim hakkindan s6z edilebilir. Bununla birlikte konunun daha iyi anlagi-
labilmesi bakimindan bu hakkin muhtevasina dahil edilebilen yetkilerin neler oldugunun
tespiti i¢in umuma iletimde kullanilan yontem ve teknoloji bazli bir ayristirmaya ihtiyag
bulundugu da acikur.

8 Teknoloji-nétr yorum (technology-neutral interpretation), bir hukuki kavramin veya diizenlemenin, belirli bir

teknolojiyi hedefalmadan, genel ve kapsayici bicimde yorumlanmasi anlamina gelir. Bu yaklagim, hukukun teknolojik
gelismelere ayak uydurabilmesini saglar. Yani bir yasa veya hak, sadece mevcut teknolojilere gore degil, gelecekteki
veya alternatif teknolojilere de uygulanabilir sekilde yorumlanir. Umuma iletim hakk: gibi telif haklariyla ilgili
bir diizenleme, teknoloji-nétr yorumlandiginda, sadece radyo veya televizyon yayinlarini degil, internet iizerinden
canlt yayinlari, podcastleri, dijital platformlardaki icerik paylagimini da kapsayabilir. Bu sayesinde yasalar teknolojik
degisim karsisinda esnek ve kapsayic: olmaya devam eder.

> ABAD, C-466/12 Nils Svensson and Others v Retriever Sverige AB https://eur-lex.europa.cu/legal-content/EN/
TXT/?uri=celex:62012CJ0466 Erisim Tarihi: 12.09.2025.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62012CJ0466
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62012CJ0466
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Bu ciimleden olarak hemen belirtelim ki, yukarida gortldiigi tizere umuma iletimle
ilgili FSEK hiikiimleri, hem eser sahipleri hem de baglanuli hak sahipleri bakimindan ulus-
lararasi mevzuata ve AB miiktesebatina uyum gosterecek bicimde tasarlanmugtir. Yapilan
diizenlemeler eser sahiplerinin ve baglanuli hak sahiplerinin fikri mahsullerinin hem radyo
ve televizyon gibi geleneksel vasita ve mecralar hem de yeni teknolojilerin ortaya ¢ikardigt
internet ve dijital ortamlarda kullanilmasina ve himayesine imkan verecek niteliktedir. Bu
bakimdan Tiirkiye'nin mevzuat alt yapist diinyadaki pek ¢ok iilkenin daha ilerisindedir.

Umuma iletim hakkinin muhtevasi, iletim eyleminin niteligine gore tespit edilecek
olursa, bunun i¢in hem 25. maddede ve hem de 80. maddede yer alan hiikiimlerin lafzin
yol gosterici olabilir. Buna gdre umuma iletim hakkinin su ti¢ temel yetkiyi ihtiva ettigi
agiktir:' Ilki, eserin radyo ve televizyon gibi geleneksel mecralardan yayin yoluyla toplu-
mun istifadesine sunulmasidir. Bir yayinin yeniden yayini ve iletimi de bu kapsamdadir.
Ikincisi radyo-televizyon disinda isaret, ses ve goriintii nakline yarayan diger herhangi bir
telli veya telsiz vasitayla umuma iletim yetkisidir. Sozkonusu vasita veya mecralardan bir
igerigin yeniden iletimini de bu kapsamda miitalaa edilmelidir. Ugiinciisii ise, fikri irii-
niin gercek kisilerin sectigi yer ve zamanda umuma erisilebilir kilinmasidir. Buna erisilebilir
kilma yoluyla umuma iletim (making available to the public) denilmektedir. Internet mecras
tizerinden yapilan kamuya sunumlar genellikle bu kapsamda degerlendirilir. Konu asagida
genel olarak bu tasnife ele alinmaktadir. Ancak burada giris mahiyetinde olmak tizere kisaca
umuma iletim hakkinin hukuki mahiyetine kisaca temas edilmesinde fayda vardir.

Umuma iletim hakki kapsaminda eser veya baglantli hak sahiplerine taninan menfaat
ve yetkiler hukuken “inhisari” mahiyet tagir. Bunu hem FSEK’in 25. maddesi hem de 80.
maddesi hitkiimlerinin agik lafzindan gérmek mumkiindiir. Bir hakkin “inhisari” olmast,
sahibinin izin ve icazeti disinda o hakka iiciincii sahislar tarafindan miidahale edileme-
mesi anlamina gelir. Bu kabil haklar ticiincii kisilere kargi sahibine biri “izin vermek” diger
“menetmek” olmak tizere iki tiir yetki bahgeder. Buna gore haktan yararlanmak isteyen kisi,
sahibinden izin almaya mecburdur. Aksi takdirde inhisari hakka hukuka aykiri miidahalede
bulunmus olur ve neticeten bundan dolayr hukuki ve cezai bakimdan hak sahibine karsi
sorumlu olur. Inhisari hakki sahibinin rizast disinda veya yetkisiz olarak kullanan kisi, hak
sahibi tarafindan bu fiillerinden menedilebilir. FSEK’in 66 vd. maddelerinde diizenlenen
men ve ref davalari ile maddi ve manevi tazminat davalari hak sahiplerine “hukuki himaye”
tanirken, 71 ve devami maddeleri “cezai himaye” bahsetmektedir.

Telif hukuku bakimindan yayin, yeniden yayin, yeniden iletim, tekrar yayin veya erilebi-
lir kilmak gibi yontemlerle umuma iletimin 6nemi, iletilen muhtevanin eser veya baglanuli
hak konusu olarak FSEK kapsaminda himaye goren bir iiriin olmasi halinde ortaya ¢ikar.
Ornegin yayin ydntemiyle umuma iletimde yayinct yayinladigt igerigi ya kendisi iiretir veya
bagkalarinin iirettigi icerikleri yayinlar. Igerik kime ait olursa olsun telif hukuku anlaminda
hukuka aykiri bir umuma arzin sorumlulugu yayinciya aittir. O nedenle hangi yontem ve
teknik kullanilarak yapiliyor olursa olsun yayincinin yayin yoluyla umuma arzettigi bagka-
stna ait fikri mahsullerin hak sahiplerinden yayin yoluyla umuma iletim hakkini devralmus

' Bu konuda ayrinuli bilgi i¢in bkz. Ates (n 2) 17-22.
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veya bu hususta kendisine lisans verilmis olmasi gerekir. Ya da telif hukukunda “tahdit” veya
“istisna” olarak nitelendirilmekte olan kanundan kaynaklanan bir yetki d4hilinde bu haktan
yararlantyor olmak lazimdir.

Telif hukukunda mali nitelikli haklar devrine ve ruhsatlarin taninmasiyla ilgili sozlesme
ve tasarruflarin yazili sekilde yapilmasi ve temlike veya ruhsata konu haklarin ayri ayri goste-
rilmesi sarttir (FSEK 52)."" Aksi takdirde sozlesme gegerli olmaz. Sekil sartina uygun olma-
yan bir sozlesmeye istinaden bagkasina ait bir eserin radyo-televizyon yayini yoluyla umuma
iletilmesi hem hukuki (FSEK 66-70), hem de cezai mesuliyeti micibtir (FSEK 71). Bu
agiklama, fikir ve sanat tiriinlerinin yayininin yani sira yeniden yayini, yeniden iletimi, tek-
rar yayint ve erisilebilir kilma yoluyla kamuya sunma seklindeki diger biitiin umuma iletim
yontemleri bakimindan da gegerlidir.

3.RADYO - TELEVIZYON iLE YAYIN VE YENIDEN YAYIN
HAKKI

3.1. GENEL OLARAK

FSEK’in 25. maddesinin birinci fikrasinda fikir ve sanat eserlerin asli veya niishalarinin
radyo televizyon ile yayinlanmasi yetkisi miinhasir hak olarak diizenlenmigtir. Ayni fik-
rada konusunu fikir ve sanat eserlerinin olusturdugu radyo-televizyon yayinlarinin yeniden
yayinlanmasi yetkisinin de eser sahibine taninan umuma iletim hakk: kapsaminda oldugu
ifade edilmigtir.'?

Kanunun icracilar ve yapimcilar ile radyo-televizyon kuruluglarinin baglantli haklarin:
diizenleyen 80. maddesi de baglanuli hak konular: tizerinde anilan 6znelerin radyo-televiz-
yon ile yayin ve yeniden yayin haklarina sahip bulunduklarina iliskin ifadelere agik¢a yer
verilmis olmasa da, baglantuli hak sahiplerinin hak konular: {izerinde radyo-televizyonla
yayin veya yeniden yayin haklarina sahip olduklarina siiphe yoktur. Zira her bir hak sahibi
icin maddede ayr1 ayr1 diizenlenen fikralarda gegen “..isaret, ses velveya goriintii nakline yara-
yan araglarla umuma iletimi ve yeniden iletimi..” ifadesi, lafzen zikredilmemis olsa bile rad-
yo-televizyonlarla yayin ve yeniden yayin yetkilerini de ihtiva eder.

Bu kisimda yayin hakk: ve yeniden yayin hakk: kavramlart hem hukuki hem de teknik
mahiyetleri itibariyla ele alinmakta ve s6z konusu haklarin sahipleri tarafindan kullanilabil-
mesiyle ilgili ozelliklere temas edilmektedir.

3.2. YAYIN HAKKININ TANIMI VE MAHIYETI

Eserin umuma iletilmesi hakkinin kapsaminda bulunan yetkilerden ilki eserin, icranin,
yapim ve yayinin radyo ve televizyon aracilifiyla yayinlanmasi yetkisidir. Radyo ile yayin

' Mustafa Ates, Fikri Haklara Iiskin Hukuki Islemler (2. Baski, Seckin 2023) 87-123.

12 Ayrint igin bkz. Ates (n 6) 189-190; Unal Tekinalp, Fikri Miilkiyet Hukuku (5. Bast, Vedat 2012) 194; Frrat Oztan,
Fikir ve Sanat eserleri Hukuku (Turhan 2008) 386; Safak N. Erel, Tiirk Fikir ve Sanat Hukuku. (3. Basi, Yetkin
2009) 184; Levent Yavuz, Tiirkay Alica ve Fethi Merdivan, Fikir ve Sanar Eserleri Kanunu Yorumu C. I (1-47.
Maddeler) (Seckin 2013) 1090 vd.
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hakki umuma iletimin geleneksel ve en eski yontemidir. Bern Sézlesmesinde ilk diizenlen-
diginde “temsil hakki” (public performance right) kapsaminda goriilen bu hak daha sonra
umuma iletim (communication to the public) kapsaminda goriilerek, Sozlesmenin 1971 Paris
revizyonunda oldugu iizere umuma iletim hakkinin bir pargasi olarak kabul edilmistir. '

Radyo-televizyon yayini, eser veya baglantuli hak konusu mahiyetindeki seslerin veya
goriintiilerin ya da ikisinin birlikte toplumun alabilecegi sekilde radyo-televizyon aletleri
ile telli veya telsiz olarak kamuya sunulmasidir.’* Radyo-televizyon yayini Ingilizcede “éro-
adcasting” sozciigii ile ifade edilir. WIPO Icralar ve Fonogramlar Anlagmasinda radyo-tele-
vizyon yayinciligi kavrami, “seslerin veya goriintiilerin ya da bunlarin temsillerinin kamuya
agtk olarak alinmasi i¢in kablosuz araglarla iletimi; uydu araciligiyla yapilan iletimler ve
sifreli sinyallerin iletimi, sifre ¢6zme araglarinin yayin kurulusu tarafindan veya onun izniyle

kamuya sunuldugu haller” seklinde tarif edilmistir (WPPT 2/f).

Eser, icra, yapim ve yayinlarin radyo-televizyon yayinlariyla umuma arzi, push esasl tek-
nolojilere dayanir. Hukuken eser, icra, yapim veya yayin niteligindeki isaretler, sesler, veya
goriintiiler “radyo dalgalar1” olarak da adlandirilan elektro-manyetik dalgalar ve diger yol-
larla dinleyici veya izleyicilerin alabilecegi sekilde topluma gonderilir. O nedenle yayin, isti-
fade edebilmesi i¢in kullanicinin 6zel gabasini gerektirmez. Yayin bilakis muhatap kullanici
kitlesine itilen, gonderilen, ulastirilan igeriktir. Bu sebeple fikir ve sanat {iriinlerinin iletimin
konusunu olusturdugu yayininin, ¢iktugi yerde (mahrecte) bulunmayan kisilere onlarin isti-
fade edebilecegi sekilde gonderilmesi, FSEK’in 25. ve 80. maddeleri anlaminda “radyo-tele-
vizyon yayiniyla umuma arzi” olarak kabul edilir.

Mamafih, ulastrilabildigi mahéallerde bulunan kisilerin radyo-televizyon yayinini uygun
bir cihazla fiilen alip almamasi, yapilan iletimin “yayin yoluyla umuma arz” olma vasfina
halel getirmez. Onemli olan yayinin nihai tiiketici sayilan kullanicinin bulundugu mahalle
ulagip ulasmadigidir. Bu sebeple mesela bir musiki eseri veya icrasinin radyodan, bir sinema
eserinin de televizyondan izinsiz olarak yayinlanmasi, miimkiin olmasina ragmen onu din-
leyen veya izleyen tek kisi bulunmasa bile, hukuka uygun olmayan bir yayindan soz edi-
lir. Burada 6nemli olan yayinin son kullanici tarafindan fiilen aliniyor olmast degil onun
bulundugu mahalde “alinabilecek sekilde yapiliyor” olmasidur.

Radyo ile yayin, fikri mahsulleri umuma iletimin en eski yani “geleneksel” ve tek yonte-
midir. Daha 6nce de belirtildigi gibi FSEK md. 25’in baslig1 4630 sayili Yasayla degismeden
once “Radyo ile yayin hakki® seklinde idi. Ancak, kanun degisikliginden 6nce de radyo ile
yayin hakkinin sadece radyo yayinlarini icermedigi, ayni zamanda televizyon araciligiyla
yapilan yayinlarin da bu kapsamda degerlendirilecegi konusunda ihtilaf bulunmuyordu.
Zaten maddenin eski metninde de “radyo veya buna benzeyen ve isaret, ses yahut resim nak-

Bu konuda ayrint i¢in bkz. Sam Ricketson and Jane C. Ginsburg, International Copyright and Neighbouring Rights;
The Berne Convention and Beyond Vol. I (2nd Edit., Oxford University Press 2006) 742.

Tanim, Eser Sahibinin Haklarina Komsu Haklar Yonetmeliginin 4/g maddesinde bu sekilde yapilmistir.

Radyo dalgalari, elektromanyetik spektrumun bir parcasi olan ve bilgi iletimi i¢in kullanilan elektromanyetik
dalgalardir. Radyo ve televizyon yayinciligt, mobil iletisim (cep telefonlari), uydu haberlesmesi, Wi-Fi ve Bluetooth
gibi kablosuz teknolojiler ile radar sistemleri iletisim radyo dalgalariyla gerceklesir.
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line yarayan diger teknik tesisler” ifadesinin televizyon yaymnciligint da kapsadigi savunul-
maktaydi.'® Madde, yapilan degisiklikle bu konudaki tereddiitleri izile edecek sekilde yeni-
den kaleme alinmisur. Fikri mahsuliin analog olarak veya dijital formunun, karasal radyo
ve televizyon vericileri araciligiyla umumun istifadesine sunulmast ile uydu, internet veya
kablo gibi telli veya telsiz radyo-televizyon yayini yapilabilen teknolojilerle kamuya sunul-
mast arasinda bir fark yokeur.

Ayni sekilde, yayinin alinmasi herkes icin serbest olabilecegi gibi izne veya ticrete de tabi
olabilir. Sifresiz ve abonelik esasina bagli olmadan yapilan ulusal ve/veya bolgesel yayin-
lar, kapsama alanindaki herkesi ve her yerde bulunan dinleyicilere ve izleyicilere ulagmay:
hedefler. Yayin abonelik esasina dayali ise, alinabilmesi i¢in sifre kullanilmasi gerekebilir. Bu
gibi hallerde 6ngériilen sartlara uyulmaksizin yayini almak hukuka aykiridir. Mesela, parasi
odenip alinacak sifre ile girilerek izlenebilen bir televizyon yayininin, sifresi kirilarak ticretsiz
izlenmesi hak ihlali teskil eder.

Keza evde seyretmek i¢in abone olunmus ticretli bir televizyon yayininin, yayincidan
izin alinmaksizin kahve, restoran vb. umumi mahal sayilan mekanlarda izletilmesi de hak
ihlali teskil eder. Bu gibi kullanimlar yoluyla yapilan ihlalin konusunu teskil eden hakkin,
oncelikle radyo-televizyon kurulusunun FSEK 80'den dogan baglantili hakk: oldugunu soy-
lemek miimkiindiir. Yargitay ceza dairleri bu gibi fiillerin yayinin muhtevasini olusturan
eserlere kargt ihlal teskil etmeyecegi kanaatini dillendirmigtir. Mesela, 19. Ceza Dairesi bir
kararinda lokanta, bar, market, otel gibi umuma acik isletmelerde miizik eserinin radyodan
veya televizyondan yayinlanmasinin, yapimei ve sanat¢inin mali haklarinin ihlali anlamina
gelmeyecegine karar vermistir.”” Buna mukabil Yargitay Ceza Genel Kurulu (YCGK) daha
yakin tarihte verdigi bir kararda, fikri mahsullerin radyo-televizyon yayini yoluyla umuma
iletimleri igin eser sahibi, icraci sanatgt, fonogram yapimecisi ve yayin kurulusundan ayri ayri
yazilt izin alinmasi gerektigine, bu nedenle umuma acik mahal sahiplerinin yalnizca yayin
kuruluglarindan izin almasinin yeterli olmayacagina hitkmetmistir.'®

Ceza Dairesinin aksine Yargitay Hukuk Daireleri, bir radyo-televizyon yayininin pas-
tane, restoran, bar, market ve otel gibi umuma agik isletmelerde izinsiz dinletilmesi veya

16 Nusin Ayiter, Hukukta Fikir ve Sanat Uriinleri (S Yayinlar1 1981) 139; Erel (n 12) 157.
17 Bkz. Yargitay 19. Ceza Dairesi 3.6.2015 tarih ve E. 2015/2215 K. 2015/2303 sayil: karari.

'8 Olayda bir market isletmecisi sanigin internet tizerinden yayin yapan Radyo Pop isimli kanalin yayinindan aktarmak

suretiyle marketinde miizik yayini yapug: tespit edilmis, Yargitay 19. Ceza Dairesi miizik eserinin radyo veya
televizyondan yapilan yayinini umuma ileten restoran igletmecisinin sadece radyo veya televizyon kurulusunun
haklarini ihlal edebilecegi gerekgesiyle sug teskil etmedigine karar verilmistir. Bagsavciligin aksi kanaatteki itirazi ise
Daire tarafindan yerinde goriilmemis ve dosya CGK’na gelmistir. Kurul, fikri mahsullerin besteci, giifteci ve varsa
aranjor gibi eser sahipleri ile icract sanat¢1, fonogram yapimcisi ve yayin kurulusundan ayri ayri yazili izin alinmasi
gerektigi icin umuma agik mahal sahiplerinin yalnizca yayin kuruluglarindan izin almasinin yeterli olmayacagina
hitkmetmistir. Hak sahiplerinden FSEK’in 41 ve 52. maddeleri dogrultusunda yazili izin alinmaksizin miizik
eserlerinin, radyo-TV vasitasiyla kisisel kullanim alani digina ¢ikilarak umuma acik mahallerden sayilan markette
son titketici konumunda olan miisterilere, kurulu sistem iizerinden aktarilmasinin FSEK’in 71/1. maddesinde yer
alan mali haklara tecaviiz sugunun maddi unsurunu olusturdugu sonucuna varilmistir. Bununla birlikte isletmecinin
yayin igerigini dnceden bilmesinin miimkiin olmamas sebebiyle sikayet konusu miizik eserlerin kasten miisterilere
dinlettiginden s6z edilemeyeceginden bahisle manevi unsur olan kastin yoklugu sebebiyle sanigin beraatine karar

vermigtir. Yargitay CGK’nun 28.01.2020 tarih ve E. 2017/19-788 K. 2020/34 sayil1 Karar1.
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izletilmesi hallerinde eser sahipleri ve baglantili hak sahiplerinin hak ihlali iddialarini ve bu
kabil mekan sahibi isletmecilerin yayin muhtevasini olusturan eser, icra ve yapimlalar tize-

rinde hak sahibi olan kimselere karst FSEK hiikiimlerine sorumlu tutulmalarini tereddiitsiiz
kabul etmektedir."”

3.3. YENIDEN YAYIN HAKKININ TANIMI VE MAHIYETI

Ingilizcede “re-broadcasting” kelimesi ile ifade edilen “yeniden yayin” sozciigii kelime
anlamiyla, bir radyo veya televizyon programinin bagka bir kaynaktan alinarak tekrar yayin-
lanmasi ya da daha sonra yeniden yayinlanmasini ifade eder.?

Hukuki bir terim olarak yeniden yayin ise; orijinal bir yayinin, onda herhangi bir degi-
siklik yapilmaksizin hem zamanli olarak bagka bir yayin kurulusu tarafindan da yayinlan-
masidir. Diger bir ifadeyle yeniden yayin, bir yayinci tarafindan sunulan yayin hizmetinin
biitiinii veya biiyiik bir béliimiiniin, kullanilan teknik her ne olursa olsun, aynen alinip
es zamanli olarak ve herhangi bir degisiklik yapilmadan son kullaniciya ulastirilmasidir.
Bir radyo-televizyon tarafindan yapilan yayinin devami sirasinda ikinci yayin kurulusu
devreye girerek onu alip orijinaliyle es zamanli olarak sanki kendi yayini imis gibi umuma
sunar. Genellikle bir yayin kurulusunun yapugi yayinin, bagka bir yayin kurulusu tara-
findan yeniden halka sunulmasina yeniden yayin denir. Mesela, TRT nin yayinlamakta
oldugu bir dizi filmin ayn1 anda Azerbaycan televizyonu tarafindan da yayinlaniyor olmasi
boyledir.

Hukuka uygun bir yeniden yayin yapilabilmesi i¢in, ikinci yayin kurulusunun, birinci
yayin kurulusundan “yeniden yayin izni” almasi gerekir (FSEK 80/C). Bir yayin kurulusu-
nun yayininin “yayimct” sifatt bulunmayan gergek veya tiizel kisi tarafindan es zamanli ve
degisiklik yapilmaksizin umuma iletilmesi teknik anlamda “yeniden yayin” degildir. Ciinkii
yeniden yayindan s6z edilebilmesi i¢in, bir yayini yeniden ileten operatoriin de hukuken
“yayinct” stattisiinii haiz olmasi sarttir.! Nitekim, yargitay da bir kararinda FSEK’in 25.
maddesinin ilk fikrasinda sozii edilen yayin ve yeniden yayinin ancak bir yayin kurulu-
sunca gergeklestirilebilecegini, o nedenle bir yayin kurulusu olmayan kablo TV isletmesi
icin mezk(r madde hitkmiiniin tatbikine mahal bulunmadigina karar vermistir.*

Yeniden yayinla tekrar yayini karisirmamak gerekir. “Tekrar yayin”, orijinal yayinin
zamaninda veya muhtevasinda bazi degisiklikler yapilarak yeniden yayinlanmasidir. Bu
bakimdan tekrar yayin aslinda daha evvel yapilmis ve kayit altina alinmig bir yayinin ayni

¥ “Davact MESAM 1n haklarini takibe yetkili bulundugu Serzap ERENER isimli sanat¢inin icrasini iceren ‘LAL’ isimli
eseri, kendisine ait umuma agik magazada, SUPER FM isimli radyo istasyonunda yapilan yayindan istifade ederek
anilan meslek birliginden izin alinmaksizin vasitali temsilini saglayan davalinin FSEK’in 68. maddesi uyarinca,
meslek birlikleri tarafindan FSEK’e hiikiimlerine gore belirlenen tarife de yazili miktarin ii¢ katinin, eylem
tarihinden itibaren isleyecek faiziyle birlikte davaciya ddenmesine karar verilmistir.” Yargitay 11. HD, 21.06.2004
E. 2003/12916 K. 2004/6868). Bu karar (K. No. 80/6) ve benzeri kararlar icin bkz. Yavuz, Alica ve Merdivan C. 11
(n 12) 2498 vd.

Merriam Webster Dictionary, “re-broadcast; re-broadcasting”, https://www.merriam-webster.com/dictionary/
rebroadcast Erisim Tarihi: 14.09.2025.

2 Ayni yonde bkz. Yavuz, Alica ve Merdivan (n 12) 1089.

2 Yargitay 11. HD 7.09.2012 E. 2010/10171 K. 2012/14474 (Yavuz, Alica ve Merdivan (n 12) 1089 dpn 10.
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yayinct veya baska bir yayinci tarafindan miikerreren yayinlanmasidir. O nedenle “tekrar
yayin” “yeniden yayin” degil “yeni bir yayin” olarak nitelendirilir.®

Ayni sekilde islevleri bakimindan ayni gibi goziikseler de, yeniden yayini yeniden iletimle
de karigirmamak gerekir. Zira yeniden iletim, asagida goriilecegi tizere bir radyo-televizyon
yayininin, bir yayin platformu tarafindan, orijinal yayin ortami veya tekniginden farkli bir
ortam ve teknikle eszamanli olarak umum sayilan alict kitleye iletilmesidir.

Muhtevast miizik, sinema veya bagka tiirden bir fikir ve sanat eseri vasfindaki radyo-te-
levizyon yayininin, hem yeniden yayini ve hem de tekrar yayini yoluyla umuma arzi salahi-
yeti, FSEK’in 25/1. maddesi hiikmii mucibinde miinhasiran eser sahibine aittir. O nedenle,
bir ilim ve edebiyat, misiki, giizel sanat veya sinema eserinin ya da baglantli hakka konu
icra, yapim veya yayinin yeniden veya tekrar yayinlanmasi hak sahibinin iznini gerektirir.
Keza yayinct kurulus da kendisinin ilk defa umuma ilettigi yayinin hem yeniden yayini hem
de tekrar yayini tizerinde FSEK’in 80/C maddesi hiikiimlerine gére baglantili hak sahibi
stfatiyla izin verme ve yasaklama hakkina sahiptir.

Sonug olarak; eger eser sahibi eserinin yeniden veya tekrar yayinina izin vermeksizin bir
yayinct kuruluga yayin izni vermis olup da, bu yayin yeniden yayin veya tekrar yayin sek-
linde umumun istifadesine sunulursa, hak sahibi hem orijinal yayini yapan yayinciya hem
de yeniden veya tekrar yayin yapan kurulusa karsi hak ihlali iddiasinda bulunabilir. Eserin
baska bir kurulusca yeniden yayini veya tekrar yayinlanmast orijinal yayini yapan kurulusun
izni dahilinde olsa bile, sonug degismez. Boyle bir durumda yeniden yayin veya tekrar yayin
yapanin iyi niyetli olmasi, FSEK’in 54. maddesi hitkiimlerinden dolay1 kendisine karst eser

sahibin ileri siirebilecegi taleplere halel getirmez.*

3.4. YAYIN VE YENIDEN YAYIN HAKKININ KULLANILMASI
Eser sahipleri ve baglantli hak sahiplerinin FSEK kapsaminda fikri mahsullerini rad-

yo-televizyonda yayinlama haklari mevcut olsa da, bu haklarini bireysel olarak kullanamaz-
lar. Bu, ancak eser sahibinin ayni zamanda hukuken yayinci kurulus statiisiinii haiz bulun-
mast halinde miimkiindiir. Zira yayincilik hizmetleri 6112 sayili Radyo ve Televizyonlarin
Kurulus ve Yayin Hizmetleri Hakkinda Kanun (RTYK) ile Radyo ve Televizyon Ust Kurulu
(RTUK) diizenlemelerine baglidir. Buna gére radyo ve televizyon yayin faaliyetleri devletin
ozel izniyle yapilabilecek faaliyetlerdendir. Isteyen herkes radyo-televizyon yayinciligt yapa-
maz. Bunun i¢in ilgili mevzuatta ongériilen sartlart saglayan yayin operatdriiniin Anonim
Sirket statiisiine sahip olmasi ve RT'UK’ten yayin lisansi almast gerekir.

Radyo-televizyon yayinlari giiniimiizde karadan, uydudan, kablolu-kablosuz veya inter-
net {izerinden de yapilabilmektedir. Hangi teknik ve mecradan yayin yapilmak isteniyorsa

3 Ates (n 2) 26-27.

2 Nitekim Yargitay da; mali haklari davaciya ait sinema eserini, hak sahibi olmayan kisiden devir alarak kendisine
ait televizyon kanalinda yayinlayarak umuma ileten davalinin iktisabinin iyiniyetli olsa bile korunmayacagi, mali
haklarin sahibi olan davacinin, eserin haklarinin kendisine ait oldugunun tespitini isteyemeyecegi yoniinde karar
vermigtir. Yargitay 11. HD 15.10.2001 E. 2001/5041 K. 2001/7878 (Yavuz, Alica ve Merdivan (n 12) K No 25/1
1134-1135). Benzeri mahiyette baska bir karar i¢in bkz. Yavuz, Alica ve Merdivan (n 12) 1135-1141.
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onun lisanst alinmalidir. Tirkiyede 7RT Show TV, ATV, Star TV, FOX TV, CNN Tiirk,
Kanal 7 gibi kurumlar lisansli yaymc kuruluglardir. Yayine statiisiinii kazanan bu gibi
kuruluglar, yayin yoluyla umuma arzettikleri programlari, dizileri, haberleri, belgeselleri ya
kendileri tiretir veya yayin haklarini bagkalarindan lisans veya satin alma yoluyla edinir-
ler. Sahip olduklari veya bagkalarindan yayin hakkini edindikleri igerikleri kendi televizyon
kanali ya da radyo frekans: tizerinden dogrudan halka ulastirirlar.

Dolaystyla sahip oldugu eseri, icrayi, yapimi veya yayini tizerindeki hakkini yayin yoluyla
umuma iletmek isteyen hak sahipleri, sozkonusu haklarini ancak hukuki statiisti itibariyla
“yayin kurulusu” olma vasfini tagtyan operatorler araciligiyla kullanabilirler. Eser sahipleri
bu hakk: bizzat yayin kurulusuna hak veya ruhsat devriyle dogrudan kullanabilecegi gibi,
yayin hakkini yayinct olmayan bir bagka kimseye devir veya ruhsat tanima suretiyle dolayl:
olarak da kullanabilir. Hak sahibinden yayin hakkini hukuka uygun bi¢imde edinmemis
kisinin, bagkasina ait eseri radyo-televizyonda yayinlatmast hak ihlali tegkil eder.”® Ayni
sekilde yayin kuruluglari da, kendilerinin trettigi icerikler disinda bagka kisilere ait eser,
icra, yayin ve yapimlari yayin yoluyla umuma iletebilmek i¢in, bu mahsullerin hak sahipleri
veya onlarin {iyesi bulunduklari meslek birlikleriyle FSEK’in 52. maddesine uygun sozlesme

yapmak ve bedellerini 6demek zorundadir (FSEK 43).%

Bu arada radyo-televizyon yayin kuruluglari ile yayin platformlarin: birbirine karigtirma-
mak gerekir. Zira yayin platformlari, yayinct kuruluslarin tirettigi igerikleri veya kendi lisans-
ladigy icerikleri abonelerine ulastiran dagitimei/iletimei kuruluslardir. Diger bir deyimle
bunlar radyo-televizyon kuruluglarinin yayinlarinin dagitimina ve umuma iletimine aracilik
ederler. Digitiirk, D-Smart, Tiirksat KabloTV, Tivibu, Netflix, BluTV ve Exxen gibi opera-
torler “yayin platformu” stattistinde kuruluglardir. Bunlar 7R7, ATV, NTV, Kanal D, CNN
Tiirk gibi yayinct kuruluglarin kanallarini paketler hilinde abonelerine sunarlar. Yayin plat-
formu isletmeciligi de lisansa tabidir. O nedenle bunlar RTUK’ten platform isletme lisans
almak zorundadir. Lisans, yayinlarin iletiminde kullanilacak mecra ve teknige gore degise-
bilir. O nedenle bu kuruluglar uydu platformu, kablo platformu veya internet platformu
lisanst alarak faaliyetlerini icra ederler. Bunlarin temel islevi, yayincilara ait yayin ieriklerini

5 “Asik Hiidai olarak taninan Sabri Orak'in eser sahibi oldugu ‘Goniil Calamasa Agkin Sazint’ isimli giifteyi, adi

gecenin mirascilarindan FSEK’in 52. maddesi hitkmiine gére yapilacak yazili bir sézlesme ile mali haklarini veya
kullanim ruhsatini devir almaksizin, dava dig1 bir baska eser sahibine ait musiki eseri esliginde icra ve tespitini
yaparak, eser sahibinin simini gdstermeksizin kaset ve CD formatinda ¢ogaltarak piyasaya sunan, radyo ve TV
kuruluglarinda yayinlayan davali icraci sanatgi ve yapimeinin eylemi hak ihlaline sebebiyet verir.” Yargitay 11. HD
29.05.2008 E. 2007/5113 K. 2008/709 (Yavuz, Alica ve Merdivan (n 12) K. No. 25/3 1136).

%6 “Davacilarin yonetmen ve senaryo yazari olarak eser sahibi bulunduklart ‘Herkes Kendi Evine isimli filmle ilgili
yapimctya, kendilerine ait olan sadece sinemalarda gésterim hakkini (FSEK 24) devrettikleri, buna karsin davalt
yayin kurulusunun, dava digt yapimeidan aldiy izinle filmin televizyonda gosterilmesi (FSEK 25) eylemi nedeniyle
davacilarin -kazanimi hukuka uygun olmayan- yayin kurulusu davalidan tazminat isteminde bulunabilir”. Yargitay
11.HD 24.11.2011.2008 E. 2009/14105 K. 2011/15861 (Yavuz, Alica ve Merdivan C. II (n 12) K No 80/37 2743-
2744). “Esere iliskin mali haklarin sahibi olan davacinin izni olmaksizin ‘Viva El Amor’isimli musiki eserini, bir ay
siireyle kendisine ait televizyon kanalinda, ileride yayinlayacagi sinema filmlerinin tanitimina iliskin programlarda,
jenerik miizigi olarak kullanarak yayinlayan davali yayin kurulusunun eylemi, mali hak sahibi davaciya ait umuma
iletim hakkinmn ihlali mahiyetindedir.” Yargitay 11. HD 28.05.2008 E. 2007/167 K. 2008/2342 (Yavuz, Alica ve
Merdivan C T (n 12) K No 25/10 1140-1141).
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toplayip paketler halinde onlarla birlikte degisiklik yapmadan es zamanli olarak sozlesme
yaptiklari kendi abonelerine sunmaktir, ulagurmakuir.

Ozetle; umuma iletim hakkinin kullanilmasina aracilik eden bu iki stijenin FSEK baki-
mindan rolleri farklidir. Buna gore, fikir ve sanat mahsullerini ilk defa yayin yoluyla umuma
ileten aktorler, radyo-televizyon isletmeciligi yapan yayin kuruluglaridir. Yayin kuruluglari,
kendi igeriklerini veya telif hakki sahipleriyle sézlesme yapmak suretiyle bagkalarina ait eser,
icra, yapim ve yayinlari kullanici kitlenin istifadesine sunarlar. Yayin kuruluslari, nihai kul-
lanicilara sunduklari miizik, film ve benzeri diger icerikler i¢in ticret talep etmez. Bunlarin
yayinlari 6zkaynaklari veya genellikle reklam gelirleri ile finanse edilir.

Buna mukabil, yayin platformlari, yayinct kuruluslarin yayinlarinin “yeniden umuma
iletimi” iglevini yerine getiritler. O yilizden bu kuruluglar “yayin kurulusu” olarak degil
“yeniden iletim” kurulusu olarak nitelendirilir. Ancak asil iglevleri igerik dagitmak olmakla
birlikte istisnaen {reterek veya tedarik ederek igerik iletimi yaptiklari ve kendi basina bir
radyo veya televizyon kanali da islettikleri takdirde hem “yeniden iletim kurulusu” hem de
“yayin kurulusu” statiisiinii haiz olurlar. Bunlarin yeniden ilettikleri yayinin alicilariyla ilis-
kileri ise genellikle abonelik s6zlesmelerine dayanir.

Yayin platformlari tizerinden yeniden iletilen radyo-televizyon yayinlarindan sorumluluk
kural olarak platform isletmecisine degil yayini yapan radyo-televizyon kurulusuna aittir.
Clinkii burada platform isleticisinin rolii, sadece yayinci kurulusun yapmakta oldugu yay1-
nin, kurmus oldugu platform sistemiyle iletilmesine aracilik hizmeti sunmaktan ibarettir.
Onun bu siiregteki rolii, bir nevi internet iletisimindeki yer saglayamaya benzer. Uydu,
internet veya kablo sistemiyle radyo-televizyon yayinlarinin iletimine aracilik eden aktor-
lerin durumu da aynidir. Kural olarak bunlarin iletimine aracilik ettigi radyo-televizyon
yayinlarinin telif ihlallerinden dolay: sorumlulugu yoktur. Ancak Yargitay, yeniden iletim
kuruluglarinin iletimine aracilik ettikleri radyo-televizyon yayininda hukuka uygun olma-
yan bir icerik mevcutsa, hak sahibi tarafindan uyarilmalarina ragmen hukuka aykiri ige-
rigi iletimden ¢tkarmamalar: halinde sorumlu olacaklarina, aksi takdirde sorumluluklarin
bulunmadigina karar vermistir.”

¥ Karar ozetle su sekildedir: Dava, davalinin izin almaksizin davact meslek birliklerinin tiyelerinin eserlerinin kablolu

yayin vasttastyla yeniden umuma iletiminin gergeklestirildigi iddiasina dayali olarak tecaviiziin tespiti ve tazminat
istemine iliskindir. FSEK’in Ek 4/son maddesi hiikmiinde ifade edildigi iizere, keside edilecek olan ihtarnamede
icerikten ¢ikarilacak olan ihlale konu eserler veya baglantili hak konularinin neler oldugu belirtilmelidir. Bu
bakimdan, kablo ile iletim yapan davali sirkete génderilecek olan ihtarnamede de bu sirket ile anlasma yapan TV
yayin kuruluglart tarafindan gerceklestirilecek yayinlar icerisinde mevcut ve hak ihlali olusturdugu ileri siiriilen
sinema eserlerinin hangileri oldugunun belirtilmesi gerekir. Aksi takdirde, davali yayin kurulusunun yukarda ifade
edilen hukuki statiisii itibariyle 6nceden hangi eserlerinin ihlal olusturdugunu bilmesi, bilebilmesi ve icerikten
¢tkarilmasini saglamast miimkiin degildir. O halde mahkemece, davact meslek birlikleri tarafindan usule uygun
ihtarname keside edilmediginden dava agma kosullarinin gerceklesmedigi gerekcesiyle davanin reddine karar
verilmesi gerekirken yazili sekilde hiikiim tesisi dogru goriilmemis, bozmay1 gerektirmistir (Yargitay 11. HD
17.3.2016 E. 2015/5698 K. 2016/29806).
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4.DIGER VASITALARLA UMUMA iLETIiM VE YENIDEN
ILETIM HAKKI

4.1. DIGER VASITALARLA UMUMA iLETIiMIiN MAHIYETI

FSEK’in 25/1 maddesi hitkmiinde “umuma iletim” yontemlerinden sadece “yayin” ve
“yeniden yayin” tiirlerinden s6z edilmis ise de, yayin ve yeniden yayin disindaki yontemlerle
de umuma iletim miimkiindiir. Kanun koyucu, bir eserin aslint veya ¢ogaltilmis niishala-
rini, radyo-televizyondan baska “uydu ve kablo gibi telli veya telsiz yayin yapan kuruluslar
vasitasiyla veya dijital iletim de dabil olmak iizere isaret, ses velveya goriintii nakline yarayan
araglarla” iletimini “yayin” olarak nitelendirmistir.

Oysa yukarida gortldigii tizere “yayin” hukuken ancak “yaymn kurulusu” olma vasfina
sahip 6znelerce yapilabilen bir faaliyettir. Yayin kurulusu olmayan operatorlerin gercekles-
tirdigi iletimler i¢in “yayin” tabir kullanilmas: dogru degildir. Keza bir yayin kurulusuna ait
yayinin “yeniden yayin” sayilabilmesi i¢in, yeniden yayini yapan siijenin de “yayin kurulusu”
vasfini tastmasi gerekir. Yayin kurulusu sifatt bulunmayan gercek veya tiizel kisilerin umumun
idrakine sunduklart igerikler i¢cin “umuma iletim” teriminin kullanilmast daha dogrudur.

Umuma iletim, yayin, yeniden yayin, her tiirlii umuma iletim ve erisilebilir kilma yoluyla
kamuya sunmalar1 da kapsayan semsiye bir kavram oldugu icin, bu bagligi “radyo-televiz-
yon disindaki diger vasitalarla umuma iletim” olarak tespit etmeyi uygun bulduk. Filhakika
eserin radyo, televizyon ve benzeri araglar disinda kalan ve isaret, ses ve goriintii gibi verile-
rin iletiminde kullanilabilen vasitalarla yayinlanmasi da umuma iletim hakk: kapsamindaki

yetkilerden biridir (FSEK 25/1).

Giiniimiizde her tiirli eser ve diger fikri mahsullerin radyo-televizyon disindaki metin,
isaret, ses ve goriintii gibi verilerin iletebilen bazi vasitalarla umumun istifadesine sunulabil-
mesi miimkiindiir. Bu vasitalarla iletime konu fikri mahiyetindeki icerikler, geleneksel (a7a-
log) arag ve yontemlerle oldugu gibi onlardan daha fazla ve yaygin olarak dijital teknolojilere
dayali yontem ve teknikler ile umuma arzedilebilmektedir. O nedenle konuyu bu baglamda
iki alt baglikta ele almak uygun olacakuir.

4.1.1. Geleneksel Mecralar ve Araclarla Umuma Iletim

Telif hakk: korumasina tabi bir eserin, icranin, yapimin veya yayinin isaret, ses ve goriin-
tityli nakledebilme niteligine sahip hoparlor ve monitor gibi geleneksel (analog) araglar kul-
lanilarak yapilan iletim buna 6rnek verilebilir.?® Mesel4 agik havada veya kapali bir salonda
gerceklesen bir konserin, konferansin veya bagka bir sanatsal veya bilimsel faaliyetin icra
edildigi mekindan, hoparl6r yardimiyla bagka bir mahalde bulunan kisilere dinletilmesi,
agtk mekén veya kapali salonda oynanan piyesin video kamera ile ¢ekilen goriintiilerinin
kablolu veya kablosuz bir sistem kullanilarak naklinin yapildig1 bagka bir mekindaki moni-
tore, ekrana veya perdeye yansitilarak “umum/kamu” sayilan toplum fertlerinin idrakine
sunulmast da, FSEK’in 25. ve 80. maddeleri anlaminda “yayin” olarak kabul edilir.

2 Ricketson (n 3) 452-453.
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Ancak bu genel anlamda yayin olup dar ve teknik bir “radyo-televizyon yayini” degildir.
Bu sebeple bu tiir icerik nakilleri icin yayin yerine “iletim” kavraminin kullanilmasi daha
dogru olur. Lakin kanun koyucu isabetsiz bir bicimde FSEK md. 25/1 hitkmiinde bu kabil
iletimleri de “yayin” olarak nitelendirmistir. Radyo-televizyon disindaki isaret ses ve goriintii
nakline yarayan diger vasitalarla yapilan bu neviiden yayin ve iletimler de eser sahibinin
miinhasir yetkileri arasindadir. O nedenle hak sahiplerinin izni olmadan yapilirsa hukuka
aykurt hareket edilmis olur.

Ayni sekilde, bir miisiki eseri veya icrasinin tespit edildigi plak, kaset, bant veya CD gibi
“fonogram” olarak da adlandirilan ses tastyicist materyalin gramofon, pikap, teyp veya miizik-
calar gibi cihazlar kullanilarak magaza, kafe, pastane ve benzeri umumi mahal sayilan isyeri ve
isletmelerde kurulu kablolu veya kablosuz ses nakil araci veya mecrast tizerinden iletilmesi de
md. 25/1 hitkmii kapsaminda gériilebilecek bir umuma iletim sayilir.”” Mesela bir otelin lobi-
sinde, asansoriinde, koridorlarinda, barinda, restoraninda ve spor salonu gibi ortak mahalle-
rinden dinlenebilecek sekilde bir fonogram kullanilarak yapilan iletim, bu tiirden bir yayin
ve iletim niteligini tagir. FSEK’in 25/1. maddesinin yani sira 80. maddenin ilgili hitkiimleri
kapsamina giren bu gibi iletimler i¢in de hak sahibinin izni gerekir. Hatta telif korumali bir
icerigin otel odalarindaki hoparlérler veya ekranlar vasitasiyla miisterilere dinletilmesini veya
izletilmesini de bu kapsamda degerlendirmek miimkiindiir. Lobi, restoran, spor salonu gibi
sozii edilen ortak alanlarin umuma agik mahal sayildigina zaten siiphe yoktur.

Ancak otel odalari, teknik olarak kisiye 6zel alanlar gibi goriinse de, ABAD?® ve Yargi-

» Yargitay yerel mahkemenin MADO Pastanesine ait bir ig yerinde izinsiz olarak ‘ask lazim’ ve ‘ugurum’ adli parcalarin

fonogram icralarinin davacinin telif hakkin: ihlal ettigi yoniindeki bidayet mahkemesi kararini onamugtir (Yargitay
11. HD 6.2.2017 E. 2017/12775 K. 2017/573).

3% ABAD’in otel odalarinda miizik yayiniyla ilgili kararlari arasinda en ¢ok referans verilen 6rneklerden biri, Rafael Hotels
(C-306/05) kararidir. Bu karar, umuma iletim hakkinin kapsamini belirlemede énemli bir igtihat olusturmustur.
Karara konu olayda otel odalarinda televizyon ve radyo yayim araciligiyla miizik eserlerinin misterilere
sunulmasinim “umuma iletim hakk:” kapsaminda olup olmadig: tartisilmistur. Yitksek Mahkeme kararinda 6zetle;
otel igletmecisinin, odalara televizyon ve radyo alict cihazlart yerlestirerek, misgterilerin bu cihazlar araciligiyla
miizik eserlerine erisimini saglamasini, “umuma iletim” olarak degerlendirmistir. Zira otel isletmecisi, bilingli bir
miidahalede bulunarak otelde yayint miimkiin kilmaktadir. Ayni sekilde yayin, zicari bir hizmetin parcasi olarak
sunulmaktadir. Miigteriler, bdyle bir hizmetten fazladan bir iicrer demeksizin faydalaniyor olsa bile, bu durum
isleemenin gekiciligini arturmakta ve ona dolayls ekonomik fayda saglamaktadir. Neticeten ABAD olay1 2001/29 sayili
InfoSoc Direktifi (md. 3/1) ¢ergevesinde yorumlayarak, bu tiir yayinlarin eser sahibinin izni olmadan yapilmasinin
telif hakk: ihlali olduguna karar vermistir. Ayrint1 i¢in bkz. C-306/05, SGAE v. Rafael Hotels SA (n 31). Baska bir
kararinda ABAD, otel odalarina televizyon yerlestirilerek misafirlere televizyon ve radyo yayinlarinin ulagtirilmasini,
“kamuya iletim” (communication to the public) olarak kabul etmekle birlikte, 2006/115 sayilt Kiralama ve Odiing
Direktifinin 8(3) maddesi hitkmiiniin yayin kuruluglarina yalnizca “giris ticreti kargiliginda kamuya acik yerlerde
yapilan iletimler” i¢in miinhasir hak tanimis oldugunu; otel odasinin fiyatina televizyon hizmeti dahil olsa bile,
bu bedelin 6zel olarak yayin iletimine kargilik alinan bir giris ticreti sayilamayacagini; dolayisiyla, otel odalarinda
yayinlarin aktariminin anilan Direkeifin md. 8(3) kapsamina girmeyecegine, o nedenle yayin kuruluglarinin bu
baglamda ek bir lisans veya iicret talep hakkinin olmadigina karar vermistir. Bu karariyla ABAD, (SGAE C-306/05 ve
Phonographic Performance C-162/10 gibi) 6nceki kararlariyla tutarl: olarak otel odalarinda yayin iletimini “kamuya
iletim” olarak kabul etmeye devam etmistir. Ancak Kiralama ve Odiing Direktifindeki “giris iicreti kargiligr” sartini
dar yorumlamis ve otel konaklama {icretinin bu kapsamda olmadigini acik¢a vurgulayarak, yayin kuruluglarinin
2006/115 sayili Direktif md. 8(3)’e dayanarak otellerden lisans bedeli talep etmelerini engellenmistir (ABAD
16.02.2017, C-641/15 Verwertungsgesellschaft Rundfunk GmbH / Hettegger Hotel Edelweiss GmbH).
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tay ile doktrin tarafindan anilan mahaller bazi durumlarda umuma a¢ik mahaller kapsa-
minda degerlendirebilmektedir. Bunun temelinde yatan gerekge, miisteriye tahsisli olsalar
da otel odalarinin ticari amagla sunulan hizmetin pargasi olmalari ve isletmecinin bilingli bir
miidahalede bulunarak otelde yayint miimkiin kilmasidir. O nedenle bir fonogramin, film
CD’sinin veya radyo-televizyon yayininin kablolu veya kablosuz iletimi suretiyle otel odala-
rinda miigterilerin istifadesine sunulmasi telif hakki ihlali dogurabilir. Ancak bundan dolay:
sorumlu olabilmesi i¢in yayinin otel tarafindan miizik kanali, playlist, arka plan miizigi gibi
bilingli aktif bir miidahale ile saglaniyor olmasi gerekir. Yayinin alinabilirligini saglamak
maksadiyla otelin aktif miidahalesi olmaksizin bir miisterinin otel odasindan normal bir
akis halinde olan yayini aliyor olmasi, otelin sorumlulugunu gerektirmez.

Radyo ve televizyon yayinlarinin iletildikleri otel odalarinda misterilere dinletilmesi ve
izletilmesi yayin kurulusunun umuma iletim hakkini ihlal etse de, yayin muhtevasi fikri
tirtin tizerinde hak sahibi olan fonogram yapimcisi ve icract sanatgilar acisindan mali hak
ihlali olugturmaz. Yargitay'n Ceza Dairelerinin kanaati genel olarak bu yondedir.>’ Bu
yayinlar, ilgili radyo veya televizyon kuruluslari ile hak sahipleri arasinda yapilan anlasmalar
kapsaminda degerlendirilir. Bununla birlikte Yargitay 11. Hukuk Dairesi aksi kanaattedir.
Anilan Daire verdigi muhtelif kararlarinda, eser sahibi meslek birlikleri tarafindan iiyele-
rinin eserlerinin yayinlandigi radyo kanallarinin davali otelin yatak odalari, restoranlari,
barlar1 ve diskosunda isletme tarafindan iletilerek telif haklarinin ihlal edilgi iddiasiyla agilan
davalarin kabulii ve tazminata hitkmedilmesine dair bidayet mahkemesi kararlarini onamis-
tr.”? Sonug olarak 11. Hukuk Dairesi uygulamasina gore kural olarak otel odalarinda radyo
ve televizyon araciligiyla yayin yapilmast “umuma iletim” olarak nitelendirildigi i¢in otel
isletmelerinin meslek birlikleri ile lisans s6zlesmesi yapmalari ve lisans bedellerini 6demeleri
gerekmektedir.

Miizik kaseti, video kaseti veya CD ve DVD gibi dijital medyada tasinan miizik veya
sinema eserinin kiraathane, restoran, magaza, pub, diigiin salonu, disko ve hatta ugak, tren
ve otobiis gibi umuma tagtma hizmeti veren igletmelerin toplu tasimada kullandiklar vasi-
talarda dinletilmesi veya izletilmesi de eserin radyo-televizyon digindaki diger vasitalarla
yayint ve iletimi niteligini tasir. Bu gibi kullanimlar i¢in de hak sahibinin izni icap eder.
Nitekim Yargitay da, fikir ve sanat tirtinlerinin bu sekilde izinsiz kullanimlarini, umuma
iletim hakkinin ihlali olarak degerlendirmistir.”’

Son olarak bu baglikla ilgili 6nemli gordiigiimiiz bir hususa daha isaret edilmesi gerekir
ki, canli bir misiki icrasinin veya oynanmakta olan bir tiyatro eserinin ya da verilmekte
olan bilimsel konferansin, herhangi bir isaret, ses veya goriintii nakline yarayan vasitayla
aynt anda bagka bir mahalde bulunanlarin istifadesine sunulmasi, Kanunda “dolayli temsil”
olarak tanimlanmistir (FSEK 24/2). Bu tiirden kullanimlart FSEK’in 25. ve 80. maddele-
rinde diizenlenen umuma iletim hakk: disinda diiginmek mimkiin degildir. O nedenle

> Yargitay 19. CD 3.6.2015 2015/2215 K. 2015/2303.

32 Ornek bir karar igin bkz. Yargitay 11. HD 5.10.2004 E. 2003/12917 K. 2004/9335.
% Bu konunun ceza hukuku bakimindan degerlendirilmesi hususunda ayrintli bilgi icin bkz. Mustafa Ates, Fikri
Haklarin Cezai Himayesi (Adalet 2024) 75-81. Yargitay Ceza Dairelerinin bazi kararlari icin mezkar eserin 58, 59

ve 60 numarali dipnotlarina bakiniz.
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kanaatimizce Kanunda “dolayli temsil” olarak adlandirilan kullanim bigimlerinin yapilacak
kanuni bir diizenlemeyle 24. madde miindericatndan ¢ikarilarak, temsil hakkinin (public
performance right) fikir ve sanat mahsuliiniin icra olundugu mahalde bulunan ve umum
sayilan “kisilerin idrakine dogrudan sunumlarina” inhisar ettirilmesi gerekir. Bu suretle kav-
ram kargasast da énlenmis olacakeir.?

4.1.2. Dijital Mecralar ve Araclarla Umuma iletim

Telif hukuku alaninda dijital teknolojilerdeki yenilik ve gelismelerin en fazla etkisini
gosterdigi hak kategorisi umuma iletim hakkidir. Bu etki kendisini, geleneksel anlamda
umuma iletim hakkinin zaman, mekéin ve teknik araglardan bagimsiz olarak genislemesi
seklinde gostermistir. Ornegin simulcasting yontemi umuma iletimin eszamanli ¢oklu mec-
ralar ve platformlarda gerceklesmesini saglayarak, geleneksel yayinciligin sinirlarini agmgtir.
Keza, webcasting, dijital ¢gagda umuma iletimin en yaygin bicimlerinden biri haline gelmis;
bireylerin ve kurumlarin iceriklerini kiiresel 6l¢ekte paylagmalarina imkéin saglamistir.

Son birkag yildir fikir ve sanat mahsullerinin umuma iletimde yaygin ve etkin olarak
kullanilmaya baslanan simulcasting ve webcasting gibi dijital mecra ve yontemlerin ayri bir
baslik altinda ele alinmasinda fayda goriilmistiir. Yine son dénemde medya kullanicilari
icin popiiler bir alternatif haline gelen /P7V’ye de bu baslik alunda deginmek gerekir.
Zira IPTV, geleneksel uydu ya da kablo TV yayinlarindan farkls olarak, icerigin ¢evrimici
ortamda aktarilmasini saglar.

Simutcasting, bir karasal vericiden, uydudan veya kablo sistemi tizerinden yayinlanan
iceriklerin, eszamanli olarak internetten de yayinlanmasina denilir.*® Aslinda bu yontem bir
nevi yeniden yayin veya yeniden iletim niteligini tasir. Buna mukabil, bagka bir yayin kay-
nagindan alinmaksizin dogrudan dogruya internet tizerinden yapilan yayinlara webcasting
denilir. Diger bir deyimle webcasting, bir sesli veya goriintiilit medya iceriginin internet tize-
rinden canli veya 6nceden kaydedilmis sekilde yayinlanmasidir.®® Sadece internet tizerinden
yayin yapan radyo ve televizyonlar boyledir.

Simulcasting ve webcasting tiriinden yapilan umuma iletimler, geleneksel radyo-televiz-
yon yayinlari gibi, FSEK’in 25/1. maddesi hitkmii anlaminda “yayin hakk:” kapsamindadir.
Bu yayinlar, genellikle gergek zamanli olarak ¢ok sayida izleyiciye ulasir. Tipki radyo-tele-
vizyon yayinina benzer bir akis i¢inde olan s6zkonusu yayina kullanicinin miidahale imkan:
yoktur. Dinleyici veya izleyiciler web yayinlarini radyo veya televizyondan yapiliyormus gibi
takip edebilir. Ancak bunlar dar ve teknik anlamda radyo-televizyon yayini olarak nitelen-

3% Bu konudaki teklifimiz icin ayrica bkz. Ates (n 2) 34-36.

3 Simulcasting, dilimizde “eszamanli” anlamina gelen “simultaneous” (eszamanli) ve “yaym” anlamina gelen

“broadcasting’ kelimelerinin birlesiminden olusur. Ayni icerigin birden fazla platformda veya ortamda eszamanli
olarak yayinlanmasi anlamina gelir. Kavram baglangicta radyo ve televizyon icin kullanilmaktayd: ve mesela
bir programin hem TV'de hem de radyoda ayni anda yayinlanmasi keyfiyeti ifade etmekeeydi. Giiniimiizde ise
dijitallesmeyle birlikte; radyo veya televizyondan yapilan canli yayinin ayni anda YouTube, Facebook ve Twitch gibi
platformlarda gosterilmesi suretiyle internet tabanli mecralardan iletimini ifade etmek i¢in kullanilmaktadir. https://
transgate.ai/tr/blog/simulcast-nedir-faydalari-ve-nasil-calisir Erigim tarihi: 14.09.2025.

3% Bkz. https://en.wikipedia.org/wiki/Webcast Erisim tarihi: 13.09.2025.


https://transgate.ai/tr/blog/simulcast-nedir-faydalari-ve-nasil-calisir
https://transgate.ai/tr/blog/simulcast-nedir-faydalari-ve-nasil-calisir
https://en.wikipedia.org/wiki/Webcast
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dirilmez. Dar ve teknik anlamda yayincilik faaliyeti, devletten alinan lisansla “yayinct kuru-
luslarca yapilir” ve 6zel kanun hiikiimlerine tabidir.

Kullanicinin akigina miidahale edemeden takip edebildigi bu sekilde yapilan yayina
“canlt yayin” anlaminda Jive streaming denir. Internette yapilan yayinin miidahale etmeksi-
zin kullanici tarafindan izlenmesi de streaming olarak adlandirilir. Bir web yayinin 6nceden
kaydedilmis icerigi iletme seklinde ger¢eklesmesi de miimkiindiir. Ancak boyle bir icerigin
yayininin izlenmesi istege bagli (on-demand) gerceklesiyorsa, bu yayina podcasting denilir.
O nedenle podcasting, yayin yoluyla umuma iletim degil, icerigi erisilebilir kilma yoluyla
(making available to the public) umuma iletim kapsaminda degerlendirilir.

Giiniimiizde /PTV denilen yeni bir yayincilik tiirti dijital medya izleyicileri i¢in gele-
neksel radyo-televizyon yayinciligina alternatif popiiler bir yaymcilik haline gelmistir.
IPTV (Internet Protocol Television), aslinda internet protokolii {izerinden televizyon yayinin
izlenmesini saglayan bir teknolojidir.”” Izleyiciler IPTV yayin igeriklerini internet modemi,
router, /PTV kutusu, akilli TV veya mobil cihazlar tizerinden izleyebilir. Netflix, BluTV,
Exxen ve TRT tabii gibi platformlar internet tizerinden yayinin izlenmesini saglayan yayin
aktorlerine 6rnek teskil eder.

Bu platformlarin sunduklari yayin hizmetlerini ii¢ gruba ayirmak miimkiindiir. ilki,
canli yayin hizmetleridir. Canli yayin hizmeti kapsaminda izleyiciye ger¢ek zamanli olarak
televizyon kanalini izleme imkani sunulur. Bu neviiden hizmet kapsaminda yapilan yayin-
lar telif hukuku anlaminda eserin “yayin yoluyla umuma iletilmesi” niteligini tagir. Ikinci
grup hizmetler, talep tizerine video (Video-on-Demand-VoD) hizmetleridir. Bu kapsamdaki
hizmetler kullanicinin istegine bagli (on-demand) olarak sunulur. Kullanicilar istedikleri yer
ve zamanda arzu ettikleri filmleri veya dizileri secip izleyebilirler. Bu kapsamdaki hizmet-
ler telif hukuku anlaminda “erisilebilir kilma yoluyla umuma iletim” (making available to
the public) kapsaminda degerlendirilir. Uciincii gruba girenler ise, zaman kayd: hizmetleri-
dir. Daha 6nce yaymlanmis bir igerigin kaydedilip daha sonra izlenmesinin saglanmasina
“zaman kaydi hizmeti” denilir. Yayini durdurma, geri alma veya ileri sarma gibi 6zellikler
sunabilen sitemleri de bu hizmetler kapsaminda degerlendirmek miimkiindiir.

IPTV hizmeti veren platformlar, yayinladiklari icerikleri ya kendi lisanslariyla dogrudan
tiretir veya haklarinin veya lisanslarinin bedellerini 6deyerek satin alirlar. Yayinladiklar: tiim
iceriklerin telif haklarini 6demis olan ve hukuki diizenlemelere uygun olarak faaliyet gos-
teren /PTV platformlari, hem medya ve hem de telif hukuku bakimindan yayinci ve igerik
saglayan stattistindedir.

Bagkasina ait bir eserin, icranin, yapim veya yayinin gerek simulcasting, gerek webcas-
ting ve gerekse bir /PTV platformu tizerinden yayini ve umuma iletimi, eser sahibinin 25.
maddeden kaynaklanan inhisari nitelikteki yayin hakkinin bir parcasidir. FSEK anlaminda
eser vasfindaki bir icerigin eser sahibinden, canli veya tespit edilmis bir musiki icrasinin
icraci sanatgidan, misiki veya bagka seslerin tespitini igeren bir fonogramin yapimcisindan,
sinematografik tespiti iceren bir filmin film yapimcisindan ve halihazirda yapilmakta olan

% Bu konuda bilgi i¢in bkz. febu.net, “IPTV Nedir ve Nasil Calisir?” https://febu.net/konu/iptv-kullanmak-yasal-
midir-iptv-kullananlar-ceza-oder-mi.230/ Erisim tarihi: 14.09.2025.


https://febu.net/konu/iptv-kullanmak-yasal-midir-iptv-kullananlar-ceza-oder-mi.230/
https://febu.net/konu/iptv-kullanmak-yasal-midir-iptv-kullananlar-ceza-oder-mi.230/
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veya tespit edilmis bir radyo-televizyon yayinin simulcasting, webcasting veya IPTV bigimin-
deki yayin yontemlerinden biriyle hak sahiplerinin miisaadesi disinda umuma iletilmeleri,
FSEK’in 25. maddesi kapsaminda eser sahibine ve 80. maddesinde de baglanuli hak sahip-
lerine taninmis olan “yayin yoluyla umuma iletim” hakkina tecaviiz tegkil eder.

4.2. DIGER VASITALARLA UMUMA YENIDEN iLETIiMIiN
MAHIYETI

Ingilizcesi “re-transmission” olan “yeniden iletim” kavrami, genel olarak, daha énce yayin-
lanmis bir igerigin baska bir ortamda, bagka bir zaman diliminde veya bagka bir teknikle
yeniden umuma iletilmesi anlamina gelir. Yeniden iletim, medya hukuku anlaminda, bir
yayin kurulusuna ait yayinin farkls teknik araclarla veya farkli cografi bélgelerde halka ulas-
urilmasidir. Mesela, 7RT Haber kanalinin karasal vericiler tizerinden yapugt yayinin, Ziirk-
sat Kablo operatorii veya Digitiirk uydu platformu tarafindan ayni anda kendilerine ait abo-
nelere ulastirilmasi, yeniden iletimdir.

Su halde yeniden yayin ile yeniden iletim arasindaki temel fark, yeniden yayinda orijinal
yayini kullanicilara ileten akeoriin baska bir yayin kurulusu olmasidir. Bir yayin kurulusu-
nun orijinal yaymnini yeniden umuma sunan aktor “yayin kurulusu” statiisiinii haiz degilse,
bu yayin hukuken yeniden yayin sayilmaz. Ayni sekilde bir yayinin, o yayin kurulusunun
bizatihi kendisi tarafindan umuma sunulmasi da yeniden yayin sayilmaz. Yeniden iletimin
temel ozelligi, orijinal yayinin siiresinde ve muhtevasinda degisiklik yapilmaksizin sadece
yayin sinyallerinin teknik ortam degistirilerek yeniden kamuya sunulmasidir. Buna gore, bir
radyo-televizyon yayininin sinyalleri kablo TV, uydu, IPTV, mobil aglar gibi daha farkl:
ortam, mecra veya tekniklerle zamaninda ve iceriginde degisiklik yapilmaksizin umumun
idrakine sunulmasi halinde yeniden iletimden soz edilir.

Yeniden iletim kavrami, 6112 sayili RTHK Kanununun 3/1(ii) maddesinde; “Bir medya
hizmet saglayici tarafindan sunulan yaymm hizmetinin biitiiniiniin veya biiyiik bir boliimiiniin,
kullanilan teknik arag ne olursa olsun alinmas: ve es zamanls olarak degisiklik yapilmadan
iletilmesi” seklinde tarif edilmistir. Bu tanima gére hukuken radyo-televizyon yayini veya
istege bagli yayin yapma yetkisi bulunan “yayinct” sifatini tagiyan bir operatore ait yayinin,
baska bir aktor tarafindan alinip es zamanli olarak degisiklik yapilmadan umuma iletilmesi-
dir. Yeniden iletimi yapan aktoriin “yayinci kurulug” statiisiinde olmast gerekmez. Yeniden
iletim aktérii, yayinin zamani ve icerigine miidahale etmeksizin, sadece yayin sinyallerinin
iletimini orijinalinden farkli bir teknik ortamda umuma iletir.

Bir yayin kurulusunun kendi yayinini eszamanli olarak bizatihi yeniden yayinlamast,
“yeniden yayin” sayilmadig gibi; ayni yayin kurulusunun kendisine ait olan bir yayini uydu,
kablo veya karasal gibi orijinalinden farkl: bir teknik ortamda es zamanli olarak umuma ilet-
mesi de “yeniden iletim” sayilmaz (RTHK 3/2). Ornegin TRT Miizik kanalindan yapilan
miizik yayininin, eszamanli olarak TRT web sitesinden de yayinlaniyor olmasi “yeniden ile-
tim” degildir. Bir yayin kurulusunun kendi yayinini ayni zamanda farkli teknik ortamlarda
umuma iletmesi, “yayinin devami” veya “devam yayin” olarak nitelendirilir. Keza bir rad-
yo-televizyon yayininin bagka bir operator tarafindan iceriginde veya zamaninda degisiklik
yapilarak uydu, kablo veya internet gibi farkli bir teknik mecradan iletilmesi de “yeniden
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iletim” sayilmaz. Orijinal yayinin devami olarak da goriilemeyecek béyle bir umuma iletim,
ancak “tekrar yayin” veya “yeni bir yayin” olarak degerlendirilebilir.*®

Yukaridaki izahat, yeniden iletimin konusunun da radyo-televizyon yayin: olmas: gerekti-
gini gostermektedir. Bu yoniiyle teknik olarak “yeniden yayin” ile “yeniden iletim” arasinda
Tirk Telif Hukuku agisindan kayda deger bir fark yoktur. S6yle ki, yeniden yayin, teknik
olarak yayinci kurulusun sinyalinin bagka bir yayin operatorii tarafindan anten veya uydu
gibi gereglerle kablosuz olarak bagka bir yerde eszamanli yayinlanmasidir. Yeniden iletimde
ise yayinct kurulusun yayinlarinin degisiklik yapilmaksizin uydu, kablo, IPTV ve dijital
platformlar gibi orijinalinden farkli bir teknik ortamda hem zamanli olarak iletilmesi sozko-
nusudur. Yeniden yayinlar, hukuken ilk yayinct kurulusun 6zel miisaadesine tabidir. FSEK

hitkiimlerine gore bir yayinin yeniden iletimi de ilk yayinci kurulusun iznini gerektirir. Her
ikisinin de dayanagi, FSEK’in 80/C maddesi hitkkmiidiir.

Bu izahattan hareketle Digitiirk, D-Smart, Tivibu, IPTV, Tiirksat Kablo TV gibi kurulus-
larin statiisii “yeniden iletim operatorliigii” olarak tespit edilebilir.’” Adi gegen operatdrler
TRT, Knal7, NTV, ATV, STAR, CNN Tiirk gibi yayinci kuruluslardan aldiklart yayinlari,
muhtelif paketler halinde, kurmus olduklari teknik altyap: tizerinden umum kabul edilen
alic1 kitleye sinyaller bigiminde yeniden iletirler. Bu iletim, telif hukuku agisindan “umuma
yeniden iletim” sayilir ve bunu yapabilmek i¢in FSEK md. 80/C hiikiimlerine gore yayinct
kuruluglarin her birinden lisans alinmasini gerektirir. Topluma iletimini sagladiklar: ige-
riklerin “radyo-televizyon yayini” olmasi, onlart “yayinct kurulus” olarak degerlendirmeyi
gerektirmez. Keza yeniden iletim operatdrii tarafindan iletilen radyo-televizyon yayinlarinin
sadece abone olan kisiler tarafindan izlenebiliyor olmasi, s6z konusu yayinlarin “umuma/
kamuya” iletilmedigi anlamina gelmez.

Yeniden iletim operatdrii, kendisinin tirettigi veya lisansini alarak platform tizerinden
abonelerine veya izleyici kitlesine iletimini yapug: icerikler bakimindan “yayinci” sifatini
tagir. Ornegin Digitiirk platformunun yayinladigi spor miisabakalari yeniden yayin veya
yeniden iletim degildir. Bu tiirden igeriklerin iletimi hem teknik ve hem de hukuki anlamda
“radyo-televizyon yayini” niteligini tagir. O nedenle bunlarin bu kabilden iceriklerle ilgili
sorumluluklari da “yayinci sorumlugu” ile aynidir.

Buna karsin yeniden iletim operatdrlerinin yer saglayici olarak umuma iletimine araci-
lik ettigi yayinct kuruluglarin yayin igeriginden kural olarak sorumluluklart yoktur. Ciinkii
burada yayin platformu, bagka bir 6zneye ait yayina miidahil olmaksizin “salt yeniden iletim
faaliyeti” gergeklestirmektedir. O nedenle sozgelimi (U) unvanl: bir uydu yayin platformu,
yayinlarinin umuma iletilmesine aracilik ettigi (X) televizyonu tarafindan izin almaksizin
yayinlanan sinema eseri tizerindeki hak ihlallerinden dolay: hak sahiplerine karst sorumlu
degildir. Bu sorumluluk eseri izinsiz yayinlayan (X) televizyonuna terettiip eder. Eserin

3 Ates (n 2) 29.

3 Nitekim Yargitay 11. Hukuk Dairesi de yayin kuruluglarinin yayinlari kurdugu kablo sitemi izerinden abonelerine
ulagtiran kablolu yayin sirketinin, dogrudan yayin kurulusu olmayip 5846 ayili Kanunun 25/2. maddesi kapsaminda
“eser sahibinin eserinin asli ya da ¢ogalulmus niishalarini diger bicimlerde umuma ileten” kurulus niteliginde oldugu
tespitini yapmugtir (Yargitay 11. HD 27.9.2012 E. 2012/10171 K. 2012/14474). Dairenin ayni tespiti yaptig1 bir
baska karar1 i¢in bkz.17.3.2016 E. 2015/5698 K. 2016/2986.
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umuma arzi siirecinde (U) televizyonunun rolii pasiftir ve bu rol hem zamanl: olarak yayinin
iletimine “mecra saglamak” ile sinirlidir. Onun iletimini sagladigi yayinin icerigini denet-
leme yiikiimliiligi yoktur. Bu sebeple yayin kurulusunun yayinladig: icerigin hukuka ayki-
riligindan hukuken mesul tutulmaz. Ancak yargitay, yeniden iletim operatdriiniin usuliine
uygun ihtarnameye ragmen hukuka aykiri icerik barindiran yayinin yeniden iletimi yapan
operatdriin sorumlu tutulabilecegi kanaatindedir.’

Ornek iizerinden devan edecek olursak; (U) platformu, yeniden iletimini sagladigi (X)
televizyonunun yayminda herhangi bir degisiklik yapar, mesela —teknik sebeplerden kay-
nakli birka¢ saniyelik gecikmeler hari¢— yayinin zamanini geciktirir veya yayin igeriginde
ckleme, ¢tkarma veya baska degisiklikler de yaparak umuma iletirse, artik yeniden iletimden
degil “yeni bir yayin” veya “tekrar yayin”dan s6z edilir. Bir yayini tekrar yayinlayan veya yeni
bir yayin olarak umuma iletenin sorumlulugu, kural olarak, o yayini ilk kez gergeklestiren
yayincinin sorumlulugu gibidir.

5.ERISILEBILIR KILMAK SURETIYLE UMUMA ILETIM

HAKKI

“Erisilebilir kilma” terimi Ingilizcede “making available” deyimiyle ifade edilir.*' Bu
terim Tiirkgeye “kullanima sunmak, erisilebilir kilmak, hazir hale getirmek” olarak terciime
edilebilir ve bir seyin bagkalarinin erigimine veya kullanimina a¢ilmasi anlamina gelir. Telif

% "Davali vekili, miivekkilinin yeniden iletim yapmadigini, kablo TV altyapis: iizerinde analog ve saysal televizyon

yayint ve internet hizmeti sundugunu, miivekkilinin bir yayiner kurulus olmadigini, kablo gsebekesinden yayinlanan
radyo ve televizyon yayinlarinin icerigine herhangi bir sekilde miidahale edemedigini, igerik kontrolii yapamadigini,
reklam yayinlayamadigini savunarak, davanin reddini istemigtir. Mahkemece, ... Yargitay 11. Hukuk Dairesi’nin
04/06/2013 tarih ve 2011/8816 E., 2013/11666 K. sayili i¢tihadinda da belirtildigi iizere davalinin bir yayin
kurulusu olmadigs, yayinci kuruluglara altyap: hizmeti sunan davalinin iletimine aracilik ettigi, yayinlarin iceriginin
olusturulmasina katkisinin olmadigs ve bu yayinlart degistirme imkaninin bulunmadigy, ozellikle yayinda eser veya
baglantili hak sahiplerinin haklarinin ihlal edilip edilmedigini 6nceden bilebilecek bir durumda olmadig, bu sebeple
kendisine ihtar yapilmadigi siirece FSEK’nin 68. maddesine dayali olarak talep edilen telif tazminatindan dogrudan
sorumlu tutulamayacagl, FSEK’nin 68. madde uyarinca davalinin telif tazminatindan dolayr sorumluluguna
gidilebilmesi i¢in kendisine uyusmazlik konusuna ihlale dair bir ihtarnamenin teblig edilmesi ve makul bir siire
gecmesine ragmen ihlale devam edilmesinin gerekli oldugu, somut olayda 2010 yili bitiminde verilen 1 haftalik
stirenin iddia olunan ihlali durdurmak i¢in yeterli olmadigindan Yargitay karari geregince davacinin 2010 yili igin
davalidan telif tazminat talep edemeyecegi gerekgesiyle davanin kismen kabuliine, davaliya ait kablo platformunda
yer alan radyo ve televizyon kanallarinda davact meslek birliginin hak takip yetkisi bulunan fonogramlarin yeniden
iletimi nedeniyle, davalinin eyleminin, davacinin FSEK’te yazili bulunan mali haklara tecaviiz olusturdugunun
tespitine, gerceklesen tecaviiziin ref’ine, tecaviiziin muhtemel tekrarin men’ine, davaliya gdnderilen ihtarname
tarihi de dikkate alinarak davalinin 2010 yili i¢in tazminat sorumlulugu bulunmadigindan telif tazminau
taleplerinin reddine karar verilmesinde isabetsizlik bulunmamistir.” Yargitay 11. HD, 24.2.2015 E. 2014/4540 K.
2015/2465. “Eserin/fonogramin izinsiz yayin yoluyla umuma iletiminde yayini gergeklestiren yayin kurulusuna
karst dava acilabilecegi, yayin kuruluglari tarafindan radyo veya televizyon gibi araglarla umuma iletilmesine, ¢esitli
iletisim araglariyla alt yap: hizmeti sunan Tiirk Telekom gibi kuruluslara ise, izinsiz umuma iletim eylemi sebebiyle
sorumluluk yiiklenemeyecegi ve yayin hakk: ihlali iddiasina dayali dava agilamayacag1” hakkinda bkz. Yargitay 11.
HD 18.03.2002 E. 2001/10181 K. 2002/2396 (Yavuz, Alica ve Merdivan, C. II (n 6) K. No. 80/5, 2518); 11. HD
01.12.2016 E. 2015/13959 K. 2016/8898; 11. HD, 17.03.2016 E. 2015/5698 K. 2016/2986.

1 Ayrint igin bkz. Trevor Cook, The Restricted Act of Making Available & Communication to the Public in the European
Union (Wilmer Hale Publications 2012).
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hakk: baglaminda ise genellikle bir eserin dijital ortamda kamuya erisilebilir hale getirilme-
sini ifade eder. Kavram, bilgisayar ve internetin icadiyla, fikir ve sanat mahsullerinin dijital
ortama sayisal kodlara aktarilarak olusturulan dijital eser niishalarinin internet tizerinden
kisilerin kullanimina sunulabilir hale geldigi 1990’1 yillarda ortaya ¢tkmustur.

[lk kez 1996 tarihli WIPO Internet Anlagmalarinda kullanilmaya baglamistir.? Avrupa
Birliginde ise, kisaca “InfoSoc Directive” olarak anilan 2001 tarihli Bilgi Toplumunda Telif
Haklarinin Korunmasi hakkinda 2001/29 sayili Direktifin 3. maddesinde “communication
to the public” kavraminin yanisira “making available to the public” kavramlarinin kullanil-
digr goriilmektedir.®® Nitekim biz de de kavramin 25. maddesinde 4630 sayili Kanunla
2001 yilinda yapilan degisiklikle FSEK’e dahil edildigi goriilmektedir. Mezkar madde-
nin 2. fikrasi erisilebilir kilmak suretiyle umuma iletim hakkini tanzim etmektedir. Ayrica
Madde 80°de ayrica her bir baglanuli hak sahipligiyle ilgili bendinde bahse konu hakka 6zgii

hitkiimlere yer verilmistir.

Su kadar ki, FSEK’in 25. maddesinin 2. fikrasinin tasariminda WIPO Telif Haklari
Anlasmasinin “Umuma Iletim Hakki” baslikli 8. maddesinden esinlenilmis ancak fikra
metni Anlasma maddesindeki muhtevayi asacak sekilde kaleme alinmistir. Zira WCT nin
8. maddesinde, Bern Sozlesmesinin miikerrer 11. maddeleri ile 14. maddesi hiikiimleri
sakli kalmak kaydiyla ‘edebiyat ve sanat eseri sabiplerinin, eserlerinin telli veya telsiz araglarla,
fertlerin kendileri tarafindan seilen yer ve zamanda, bu eserlerden bireysel olarak, yararlana-
cak bicimde wmuma iletilmesine izin verilmesi hakkinin miinhasiran eser sabibine ait oldugu”
hitkme baglanmugtir.

Internette umuma iletimi tanzim eden mezk(ir maddedeki bu hiikiimden hareketle, bir
eserin umuma erisilebilir kilinmasindan (making available to the public) s6z edilebilmesi
icin su ti¢ temel unsurun varliginin gerekli oldugu sonucuna varilabilir: Bunlardan ilki, fikir
ve sanat mahsullerinin umum sayilan kitleye “dijital ortamda” sunulmasidir. Tkincisi, fikri
mahsule bireyler “kendi secimleriyle” erisebiliyor olmalidir. Uciinciisii ise, bireylerin esere
erisiminin “zamandan ve mekindan bagimsiz” olmasidir. Eserin erisilebilir kilma yoluyla

2 Ornegin son olarak 170 ve 1979 yillarinda revize edilen Bern Sézlesmesinde “umuma iletim hakki” farkls tiirdeki
eserler bakimindan geliskili ve tutarsiz olsa da bir sekilde diizenlemis olmasina ragmen “making available” (erisilebilir
kilma) ibaresine kargilik gelebilecek bir terime ve bu baglamda bir hakka yer verilmis degildir. Bu konuda bkz. Jane
C. Ginsburg, “The (New) Right of Making Available to the Public’ David Vayer and Lionel Bently (edits), Intellectual
Property in the New Millennium, Essays in Honour of William R. Cornish. (Cambridge, New York, Cambridge
University Press 2004) 234-247. AB hukukunda erigilebilir kilma yoluyla umuma iletim hakk: hususunda daha
fazla bilgi i¢in bkz. Cheryl Jo Lin Foong, “The Making Available Right: Realizing the Potential of Copyright's
Dissemination Function in the Digital Age’ PhD Thesis (Faculty of Law and Business Thomas More Law School
Australian Catholic University 11 January 2018); Christophe Geiger and Franciska, ‘Chapter 11: The Information
Society Directive’ Irini A. Stamatoudi and Paul Torremans (edits), EU Copyright Law: A Commentary (Edward Elgar
2015) 395-527; Trevor Cook, The Restricted Act of Making Available & Communication to the Public in the European
Union (Wilmer Hale Publications 2012); Poorna Mysoor, ‘Unpacking the Right of Communication to the Public:
A Closer Look at International and EU Copyright Law’ (October 21, 2013) Intellectual Property Quarterly 166-
185.

% Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the Harmonisation
of Certain Aspects of Copyright and Related Rights in The Iformation Society (O] L 167 22/06/2001 P 0010 —
0019).


https://www.elgaronline.com/search?f_0=author&q_0=Christophe+Geiger
https://www.elgaronline.com/search?f_0=author&q_0=Franciska
https://www.elgaronline.com/search?f_0=author&q_0=Irini+A.+Stamatoudi
https://www.elgaronline.com/search?f_0=author&q_0=Paul+Torremans
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umuma arzi, geleneksel anlamda radyo televizyon yayini veya diger vasitalarla umumun
istifadesine sunumdan farkli kilan 6zellikler bunlardir.

Internetle umuma iletimin unsurlart boyle iken FSEK’in 4630 sayili Kanunla degisik
25. maddesinin ikinci fikrasinda eser sahibinin, eserin aslz veya cogaltilmis niishalarmn telli
veya telsiz araglarla satgs1 veya diger bicimlerde umuma dagitilmasina veya sunulmasina karar
verme yetkisi de bu kapsamda diizenlenmistir. Madde gerekgesinde, bu diizenlemenin amaci-
nin, eserlerin elektronik ticarete konu edilmesi, yani internet vasitastyla tedaviile konulmasi
yetkisinin eser sahibine ait bulundugunu vurgulamak oldugu ifade edilmekte ise de, eserin
fiziki ntishalarinin hangi ortamda olursa olsun satim, kiralama, 6diing verme ve benzeri
yontemlerle dagiulmasi “yayin hakki” degil FSEK’in 23. maddesi uyarinca “yayim hakk:”
kapsamina girer. Bu nedenle bahse konu hitkmiin 25. madde yerine eser sahibinin “yama
hakkini” diizenleyen md. 23 kapsaminda yer almast gerekirdi.** Bununla beraber, kanun
koyucunun bu diizenlemeyle kasti “eserin dijital niishalar1” ise, yani internet ortaminda
eserin dijital formatinin bedelli olarak kullandirilmasi amaglanmus ise, bu tiir bir kullanim,
zaten “erigilebilir kilma yoluyla umuma iletim” kapsamina girecektir. Bu durumda sozko-
nusu ifadelerin hitkiimde yer almasinin gereksiz oldugu agikur.

WIPO Telif Hakki Anlagmasinin 8. maddesinin amaci, Bern Sozlesmesinden farkli ola-
rak, tiim eser tiirleri tizerinde eser sahibine umuma iletim hakki saglamak ve “yayma hakk:”
olarak da adlandirilan ¢ogaltlmis eser niishalarinin dagiulmasi disindaki arag ve yontem-
lerle eserin umuma iletilebilmesi menfaat ve yetkilerin miinhasiran eser sahibine ait oldu-
gunu vurgulamakur.® Nitekim maddede kullanilan “communication” terimi, eserin dogru-
dan dogruya temsilini, telli veya telsiz iletimini, radyo-televizyon veya isaret, ses ve goriintii
nakline yarayan herhangi bir arag ve ydntemle topluma sunulmasini ifade eder. O nedenle
eserin, fiziki nitelikteki aslinin veya niishalarinin dagiumi diginda kalan her tiirlii arag ve
yontemle umuma ulagtirilmasini “iletim” kapsaminda diistinmek gerekir.

WIPO Telif Hakk: Anlagmasinin kabuliiniin temelinde yatan gerekeeler de dikkate ali-
nirsa 8. maddenin, eserin fiziki nitelik tagimayan, yani dijital formatinin 6zellikle ¢evrimigi
(on-line) veya internet erisimi yoluyla umumun istifadesine sunulmasi yetkisinin eser sahi-
bine aidiyetini tescili i¢in vazedildigine siiphe duyulmaz. Bu maddede gecen “kisilerin ken-
dileri tarafindan secilen yer ve zamanda eserlerden bireysel olarak yararlanacak bicimde umuma
iletilmesi” deyimi, bireyler tarafindan, istenilen zaman ve yerde, bir web sayfasindaki eser-
lerin gozlemlenebilmesi veya bir internet sunucusundaki (server) dosyalarin kisisel bilgisa-
yarlara veya cesitli dijital ortamlara indirilebilmesi, kopyalanabilmesi, yiiklenebilmesi gibi

fiilleri ifade eder.

FSEK md. 25/2 hitkmiinde de hemen hemen ayni kelimelerle gecen “eserin ash veya
cogaltilms niishalarimin telli veya telsiz araglarla... gercek kisilerin sectikleri yer ve zamanda...
erisimini saglamak suretiyle umuma iletimi” ifadesini, WIPO Telif Hakk: Anlasmasinin 8.
maddesi dogrultusunda yorumlamak gerekir. Boylece; edebiyat eserlerinin, bilgisayar prog-
ramlarinin, miizik eserlerinin veya sinema eserlerinin web sayfalarinda veya internet sunucu-

# Ayrint igin bkz. Ates (n 6) 192.
4 Ates (n 6) 192-193.
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larinda, kisilerin erisimini miimkiin kilacak sekilde bulundurulmasi, eserin bir nevi kamuya
sunulma seklidir. Ancak, bu gibi ortamlarda bulunan esere erisimin yeri ve zamanu, isin dogast
geregi, eserden yararlanan kisi tarafindan segilir. O nedenle bu hakka “esere erigsim saglama
yoluyla umuma iletim hakki” (making available to the public right) da denilir.

Bir eserin bireylerin istedigi yer ve zamanda erigmelerini miimkiin kilacak sekilde bir
internet sayfasina konulmasi, fiiliyatta o esere tek bir kisi dahi erigim saglamis olsa bile,
FSEK’in 25/2. maddesi hitkmii anlaminda erisim saglama yoluyla umuma iletim gergek-
lesmis sayilir. Burada 6nemli olan, eserin, tigiincii kisilerin ondan bu tarzda istifade edebil-
melerine 4made kilinip kilinmadigidir. Bahse konu esere genis bir kitlenin erisim sagliyor
olmasi sart degildir.

Erisim saglama yoluyla umuma iletim hakkinin kullanilmasi i¢in yayin kurulusu veya
yeniden iletim platformlar: gibi lisansli bir operatériin araciligina ihtiyag yokeur. Kisi sahip
bulundugu fikri mahsulii kendi internet sitesi {izerinden umumun erisimine sunabilecegi
gibi, baska bir kuruma veya kisiye ait internet ortamina yiiklemek suretiyle de kisilerin
erisimine sunabilir. Mesela, bir kimse eser vasfinda sahip oldugu miizik, resim, fotograf,
video veya dijitale dontistiirtilmiis kitaplarini, kendi sayfasina koyarak erisime agabilir. Kisi-
nin bunlart Facebook, Instagram, Twitter/X, YouTube, Tiklok, Twitch ve Nsosyal gibi sosyal
medya, WhatsApp ve Telegram gibi mesajlasma ortamlarinda ya da Pinterest ve Snapchat
gorsel medya ya da Reddit ve Eksi Sozliik gibi dijital forumlarda paylagmak suretiyle bu
platformlarin kullanicilarinin erigimine sunmasi da miimkiindiir. Erisime sunulan igerik,
bu ortamlara koyan sahsa aitse, telif hukuku a¢isinda problem yoktur.

Buna mukabil, bagkasina ait olup telif hakkiyla korunan iceriklerin internet ortaminda
kisilerin erisimine sunulmasi, FSEK 25/2. maddesi hitkmii ve 80. maddesinin ilgili hitkiim-
leri mucibince, igerik tizerinde hak sahibi olan kisinin iznine baglidir. Aksi takdirde FSEK
hitkiimlerine gore bu igerikleri yetkisiz ve izinsiz paylasan kimse hem hukuki (FSEK 66-70)
hem de cezal (FSEK 71 vd.) agidan hak sahiplerine kargt sorumlu olur. Bu gibi hallerde
sorumluluk igerik saglayana terettiip eder. Igerik saglayan, internet ortaminda kullanima
sundugu her tiirlii bilgi veya veriyi tireten, degistiren ve saglayan kisi ve kurumdur. 5651
sayil Internet Ortaminda Yapilan Yayinlarin Diizenlenmesi Hakkinda Kanuna gore igerik
saglayan, sagladig: icerikten birinci derece ve mutlak surette sorumludur. Bagkasina ait ige-
riklere sadece baglanti vermigsse kural olarak sorumluluk dogurmaz. Ancak, onun “benim-
sedigi” veya “kendi igerigi gibi sundugu” takdirde sorumlu olur. Dolayisiyla icerik saglayan,
hem fikri miilkiyet haklarina ve hem de kisilik haklarina vaki ihlallerden sorumlugun dog-
rudan muhatabidir.

Su kadar ki, 5651 sayili Kanuna gore yer saglayict (hosting provider) durumunda olan
internet hizmeti sunuculari igerik saglayanin internette paylastig icerikten kural olarak dog-
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rudan sorumlu degildir.*® Hizmet ve igerikleri barindiran sistemleri saglayan veya isleten kisi
ve kurumlara “yer saglayic1” denir.”” Hosting sirketleri ve bulut hizmeti veren firmalar béy-
ledir. Ciinkii onlarin yer sagladig: icerigi kontrol etme veya hukuka aykiriliklarini aragtirma
yukiimlalikleri yoktur. Ancak, igerigin hukuka aykirt oldugu kendisine bildirildiginde,
sozkonusu igerigi mahkeme veya BTK karari ile kaldirmak zorundadurlar. Erisim saglayici-
lar da yer saglayanlar gibi sorumlu degildirler. Bunlar kullanicilara internet ortamina erigim
imkani saglayan Ziirk Telekom, Turkcell Superonline ve Vodafone Net gibi kisi ve kurumlardir.
Hukuk diizeni, bunlara da kullanicilarin igeriklerine miidahale etme veya onlar1 denetleme
yiukiimliligi yiiklememistir. Ancak, bunlar ilgili mercilerin erisim engelleme kararlarini
derhal yerine getirmekle yiikiimliidiir.®

6. YENI BIR KAMUYA (NEW PUBLIC) SUNMA HAKKI

Eser sahibinin umuma iletim hakki, fikri miilkiyet hukukunun dijital cagda en dinamik
alanlarindan birini olusturur. Bu hak, eserin yalnizca belirli bir kitleye veya platforma sunul-
masint degil, aynt zamanda eserin sonraki asamalarda hangi kitlelere ulastirilabilecegini de
kapsar. ABAD, ézellikle Svensson v. Retriever Sverige AB* ve GS Media v. Sanoma® vb.
kararlarinda gelistirdigi new public (yeni kamu) doktriniyle, bir fikri mahsulii hak sahibi-
nin izni dahilinde kullanan kitlenin disinda kalan kisilere iletilmesini eser sahibinin iznine
bagli kilmistir. Yitksek Mahkeme, Bilgi Toplumu Direktifindeki umuma iletim ve erisilebilir
kilma yoluyla umuma iletim gibi kavramlarin ve Miiktesebat hitkiimlerinin Birlik i¢inde
ayni sekilde yorumlanmasi ve esit uygulanabilmesi igin bazi kriterler gelistirmistir ki, bun-

% “Mahkemece 5651 sayili Kanunun 4, 5 ve 6. maddelerinde internet ortaminda yapilan yayinlardan kimlerin

sorumlu oldugunun sinirl sekilde sayilmak suretiyle gosterildigi, buna gére igerik saglayicinin, yer saglayicinin
ve erisim saglayicinin sorumlulugunun bulundugu, Telekomiinikasyon [letisim Kurumu Bagkanliginin cevabi
yazilarindan, davalilarin dava konusu internet sitesinin icerik, yer ve erisim saglayicisi olmadiklart anlagildigs ve
bu nedenle davalilarin dava konusu yayin nedeni ile sorumluluklarinin bulunmadiginin kabulii ile nceki kararda
direnilmesine karar verilmesi {izerine yapilan incelemede; davalilarin dava konusu haberlerin yer aldigi internet
sitesinin icerik, yer ve erisim saglayicist olmadiklari, bu nedenle direnme kararinin dogru oldugu anlagilmigtir.”
Yargitay 4. HD 18.01.2017 E. 2016/17043 K. 2017/294.

7 Bu konuda bkz. Ahunur Agikgdz ve Murat Giirel, ‘Baskasina Ait Igerikteki Fikri ve Sinai Hak Ihlalleri Nedeniyle
Dijital Platformlarin Hukuki Sorumlulugu’, 2024 82(3) Istanbul Hukuk Mecmuasi 693-750; Gezder, Umit, Ieerik
Saglayicinin ve Yer Saglayicinin Hukuki Sorumlulugu ve Sorumluluk Muafiyeti (Seckin 2017).

% Internet ortaminda gerceklesen ihlallerden dolay1 internet akeotlerinin hukuki sorumluluklari konusunda ayrintli

tespit ve degerlendirmeler i¢in bkz. Mustafa Ates, ‘Sosyal Medya Aktérlerinin Hukuki sorumlulugu ve Bilhassa Telif

Haklarinin Thlalinde Sorumluluklar’ Fikri Hukuka Dair Makalelerim (Adalet 2016) 43-104.

¥ ABAD, C-466/12 Svensson and Others v. Retriever Sverige AB, , ECLI:EU:C:2014:76. Bir degerlendirme icin bkz.
Ali Demirbas, ‘Telif Hukukunda Internet Linki ve Avrupa Adalet Mahkemesi’'nin Svensson ve Bestwater Kararlarr’
2018 5(1) Istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi 169 — 186.

% ABAD, C-160/15 GS Media BV v. Sanoma Media Netherlands BV and Others, ECLI.EU:C:2016:644. Ayrintili
degerlendirme icin bkz. Case Yole Tanghe, ‘Copyright Protection in the Digital Era: Hyperlinking and the Right of
Communication to the Public. The GS Media’ 2016 1(3) European Papers 1215-1224.
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lardan biri de “yeni kamu” doktrinidir.>!
y

Yeni kamu testi, eser sahibinin eserinin ilk iletimi i¢in yani baglangicta verdigi miisaa-
denin, eserin yeniden iletimine veya yeni bir iletimine muhatap durumundaki umum say-
lan kitleyi kapsamadig1 varsayimina dayanir. Zira eserin kendisine yeniden iletildigi veya
yeni bir iletiminin yapildig: kitle, 6nceki asamada eserin umuma arz1 igin sahibi tarafindan
verilen miisaadede hesaba katilmamigtir. Diger bir deyimle izin, eserin yalnizca dnceki ile-
tisimin muhatab1 olan kisiler dikkate alinarak verilmistir. Eser sahibinin bu izni verirken
hesapta olmayan kisilerin de idrakinde sunulmasi halinde, mezkiir doktrine gore hesapta
olmayan bu kisiler yeni bir umumun fertleri yani “yeni bir kamu” olarak kabul edilmekte ve
eserin bu kitle tarafindan da idrak edilebilir olmast keyfiyeti “yeni bir kamuya sunum” ola-
rak degerlendirilmektedir. Yani, bir eserin yeniden iletimi, eger bu iletim ilk iletimde hedef-
lenmeyen bir kitleye yoneliyorsa, iletimi yapanin telif hakki sahibinden izin almasi gerekir.
Onceki iletim igin alinan izin, yeni kitleye iletime de izin verildigi anlamina gelmez. Eserin
izin alinmaksizin ilk iletimde hesaba katilmamus kitlenin erisimine istifadesine sunulmasi

telif hakk: ihlali olarak degerlendirilebilir.>

Tiirk Hukukunda FSEK kapsaminda “yeni kamu” kavrami agik¢a diizenlenmis degildir.
Bununla birlikte, AB miiktesebatinda olduguna benzer bicimde FSEK md. 25/1°de eser
sahibine ve md. 80’de de baglanuli hak sahiplerine taninmis umuma iletim hakk: gz oniine
alindiginda, AB igtihatlarinda ortaya konulan kriterlerin Tiirk hukukunda da uygulanabilir
olduguna stiphe yoktur. Zira ABAD igtihatlarinda vurgulanan temel husus, eserin erigim
saglanan kitle bakimindan “baslangi¢ izninin sinirlarini asmasidir.” Bu gercevede, orne-
gin kapali bir mekéinda ticretli konserin, mobil bir uygulama araciligiyla bagka bir umum
mekanda izletilmesi, eserin “yeni bir kamuya” sunulmast niteligini tagir. Umumun almasi
icin yapilan bir TV yayininin otel, restoran vb. benzeri ticari mekanlarda merkezi bir sis-
tem ile miisterilerin istifadesine sunulmasi da boyledir. Béyle bir durumda, eser sahibi veya
icraci sanatginin izni olmaksizin gergeklesen iletim, AB hukukunda oldugu gibi Tiirk huku-
kunda da telif hakki ihlali olarak degerlendirilebilir.>® Esasen daha evvel deginildigi tizere,

fikir ve sanat mahsullerini igeren radyo-televizyon yayinlarinin otel, restoran, diigiin salonu,

51

P. Bernt Hugenholtz and Sam van Velze, ‘Communication to a New Public? Three Reasons Why EU Copyright
Law Can Do Without a ‘New Public” (July 19, 2016), http://dx.doi.org/10.2139/ssrn.2811777 Erigim tarihi:
06.09.2025. Makalede yazarlar, ABAD’in gelistirdigi “yeni kamu” doktrininin tenkit ederek, boyle bir kriter
olmaksizin da sistemin tutarli ve daha 6nggriilebilir bir sekilde isleyecegini ileri savunmaktadirlar. Ayrica bkz.
Liitfiye Akgiil Su, ‘Avrupa Adalet Divani (CJEU) Kararlarinda Umuma fletim Hakki Kriterleri’ 2017 12(128)
Terazi Hukuk Dergisi 168-171.

52 Eleonora Rosati, “When Does a Communication to the Public Under EU Copyright Law Need to Be to a ‘New

Public’?’. (July 1, 2020) 45(6) European Law Review 802-823.

3 ABAD uygulamasinda oldugu gibi Yargitay da bazi kararlarinda bir radyo televizyon yayminin otel, bar, restoran
magaza gibi mekénlarda kurulan bir sistem {izerinden miisterilere sunumunun hak ihlali teskil ettigi yoniinde
verdigi kararlart mevcuttur. Ornegin; bir meslek birliginin iiyesi olan sanatgiya ait miizik eserinin davali sirkete ait
magazada hak sahibinin izini olmaksizin radyo {izerinden alinan yayinla magaza icerisinde umuma dinletildigini,
béylelikle miivekkilinin umuma iletim hakkinin ihlal edildigini ileri siirerek, actig1, ref, men ve tazminat taleplerine
iligkin dava Yargitayca kabul edilmistir. Ancak bu tiirden bir eylemin mahiyeti, mesela “yeni bir kamuya sunum”
olup olmadig tarugilmamustir (Yargitay 11. HD 1.11.2017 E. 2016/3594 K. 2017/5991). Ayn1 direnin baska bir
karar1 icin bkz. Yargitay 11. HD 6.2.2017 E. 2015/12775 K. 2017/573.
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magaza gibi umumi mahallerde kullanimiyla ilgili kararlarinda “yeni bir kamuya sunum”
tabiri gegirilmemis olsa da Yargitay’in hukuka aykirilik tespitlerinin temelinde, fikri mah-
sullerin izinsiz yeni bir kullanici-tiiketici kitlesinin idrakine sunulmasi olgusu yatmaktadir.

Yeni kamuyla ilgili ABAD’1n yaklagimi iki temel kritere dayanmaktadir: Bunlardan ilki,
iletimin, eser sahibinin baslangicta iletimine izin verdigi kamudan farkli bir kitleye yonelme-
sidir. Tkincisi ise, iletimin ekonomik kazang saglama amaciyla yapilmasidir. Nitekim SGAE
v. Rafael Hotels* kararinda otel odalarinda televizyon yayininin misafirlere ulagtirilmast,
eserin yeni bir kamuya sunulmasi olarak degerlendirilmistir. Keza, Football Association Pre-
mier League v. QC Leisure” davasinda futbol karsilagsmalarinin yetkisiz dekoderler aracili-
giyla farkls tilke kullanicilarina iletilmesi de “yeni kamu” doktrini kapsaminda ihlal sayilmis-
tir. Reha Trainig ABAD, televizyon yayinlarinin boyle bir merkezde kasitlt olarak hastalara
sunulmasinin, teknik ara¢ ne olursa olsun, bir “iletim eylemi” oldugunu belirtmistir.® Has-
talarin terapi merkezinde yayinlara ayni anda veya ardigik olarak erisebildiklerini ve bunlarin
saytlarinin 6nemsiz diizeyde olmadigini ifade ederek, terapi merkezinin “umumi mahal” ve
buradaki miisterilerin de “umum” (public) olarak kabul edilmesi gerektigine hitkmetmistir.
Dahasi, televizyon yayinlarinin ilk iletiminin bu hastalar1 hedeflemedigini, dolayistyla onla-
rin “yeni bir kamu” olusturduklarini da belirtmistir. Bu hastalarin, ilk iletim sirasinda dik-
kate alinmamis bir kamu grubu oldugunu, yayinlarin tedaviyle dogrudan ilgisi olmasa da,
merkezin ¢ekiciligini arurdigini ve bu nedenle diger terapi merkezlerine nazaran rekabet
avantaji sagladigini vurgulayarak “ticari kazang saglama” kriterine de isaret etmistir.

Tirk mahkemeleri dogrudan AB igtihatlar: ile bagli olmamakla birlikte, FSEK’in yoru-
munda bu i¢tihatlardan yararlanilmasi miimkiindiir. Ozellikle Yargitay'in eser sahibinin
mali haklarint ABAD gibi genis yorumlama egilimi dikkate alindiginda, “yeni kamu” kavra-
minin Tirk Hukukunda da uygulama alani bulacagit ABAD’in kullandig1 terminoloji kul-
lanilmiyor olsa da, daha 6nce de isaret edildigi gibi “yeni kamu” doktrininin tatbikatta
Yargitay tarafindan benimsenmis oldugunu séylemek miimkiindiir.

Bu dogrultuda, eser sahibinin rizast disinda gergeklestirilen her tiirlti yayinin, gerek dog-
rudan iletilmesi gerekse teknik araglarla yeniden iletim yoluyla farkl: kitlelere ulastirilmast,
FSEK’in 25/1. maddesi hitkmii ile 80. maddesinin ilgili hitkiimlerinin ihlali olarak nitelen-
dirilebilir. Ancak, burada ABAD’1n aradi@y ikinci kistas: da dikkate almak gerektigi kana-
atindeyiz. Buna gore yeni kamuya iletimin gelir elde etmek amacina matuf olmalidir. Bu
cercevede yeni kamuya sunum i¢in dogrudan veya dolayli kazang elde etmek gibi bir amacin
varligi halinde eserin “yeni kamu” sayilabilecek bir kitlenin idrakine sunumu, Tiirk Hukuku
bakimindan, iletimin muhtevasina gére FSEK’in 25. maddesinin veya 80. maddesinin ilgili
hitkmiiniin ihlali olarak miitalaa olunabilecektir.

> ABAD, C-306/05 Sociedad General de Autoresy Editores de Esparia (SGAE) v. Rafael Hoteles SA, ECLI:EU:C:2006:764.

> ABAD, C-403/08 ve C-429/08 Football Association Premier League Ltd and Others v. QC Leisure and Others,
ECLL:EU:C:2011:631.

¢ ABAD, C-117/15 Reha Training v GEMA Karari icin bkz. https://curia.europa.eu/juris/liste.jsftnum=C-117/15
Erigim tarihi: 26.09.2025.
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Dijital teknolojilerin gelisimi, umuma iletim hakkini telif hukukunun en dinamik ve
tartismali alanlarindan biri hiline getirmistir. Calismada ortaya konuldugu tizere, bu hak,
klasik anlamda yalnizca eserlerin radyo-televizyon yayinlariyla kamuya sunulmasina iligkin
bir yetki olmaktan ¢ikarak, dijitallesmenin etkisiyle eserlerin internet ve mobil platformlar
aractligtyla umuma erisilebilir kilinmasini da kapsayacak sekilde genislemistir.

Tarihsel siiregte Bern Sozlesmesi ve Roma Sozlesmesi gibi temel uluslararasi belgeler, eser
sahiplerinin haklarini korumada 6nemli bir gergeve sunmus; WIPO Internet Anlasmalari
ise 6zellikle dijital cagin ihtiyaglarint kargilamaya yonelik hitkiimler getirmistir. Avrupa Bir-
ligi miiktesebati, Bilgi Toplumu Direktifi ve Dijital Tek Pazar Direktifi araciligiyla umuma
iletim hakkini ayrinuli bicimde diizenlemistir. ABAD ictihadi ise umuma iletim, kamuya
erisilebilir kilma kavramlarina yeni anlamlar yiikleyerek haklarin kapsamini genislettigi gibi,
“yeni kamu” doktriniyle de bu hakkin kapsamini giincel teknolojik gelismelere uyarlamistir.

Tiirk hukukunda, 4630 sayili Kanun ile FSEK’e eklenen hiikiimler, Avrupa Birligi ve
uluslararasi standartlarla uyumlu olarak eser sahiplerinin dijital ortamdaki haklarin: giiclen-
dirmigtir. FSEK’in 25. ve 80. maddeleri, hem eserlerin kamuya erisilebilir kilinmast hem de
yeniden iletim faaliyetleri bakimindan eser sahiplerine miinhasir haklar tanimakea; ihlaller
kargisinda hukuki ve cezai sorumlulugu diizenlemektedir. Boylece, radyo-televizyon yayin-
larindan ¢evrimigi igerik platformlarina, sosyal medya mecralarindan mobil uygulamalara
kadar genis bir yelpazede umuma iletim hakki, Ttirk hukukunda etkin bir koruma alani
bulmustur.

Ancak dijital ¢ag, eser sahiplerinin miinhasir haklari ile kamuya erisim 6zgtirliigii ara-
sinda yeni bir denge kurulmasini da zorunlu kilmakradir. Ozellikle internet iizerinden igerik
paylagimi, sosyal medya ve kullanict odakls platformlarda ortaya ¢ikan pratikler, bu den-
geyi siirekli olarak sinamaktadir. Hukuk diizeni, bir yandan eser sahiplerinin ekonomik
ve manevi ¢ikarlarini korurken, diger yandan kiiltiirel tiretimin ve bilgiye erisimin 6niint
tikamadan siirdiirtilebilir bir ¢6ziim gelistirmek durumundadir.

Sonug olarak, umuma iletim hakki, dijital ¢agin telif hukukuna y6n veren en kritik kav-
ramlarindan biri olarak karsimiza ¢tkmaktadir. Hem uluslararast hem de ulusal diizeyde
getirilen diizenlemeler, eser sahiplerinin haklarini giiclendirmis; fakat ayni zamanda eserle-
rin topluma ulasabilmesi i¢in dengeli bir yaklagimin gerekliligini de ortaya koymustur. Bu
baglamda, ozellikle uygulama boyutuyla Tturk Hukukunun, gelisen teknolojilere ve ulusla-
rarasi standartlara paralel bicimde giincellenmesi, eser sahipleri ile kamu yarari arasindaki
hassas iliskinin korunmast agisindan 6nem tagimaktadir.
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ABSTRACT

Unlike the situation in some other jurisdictions, there is no published guidance regarding when
crypto-assets can be considered as securities under Turkish law. For this reason, this study deals with
the question of when crypto-assets are considered as securities under current Turkish law and the
implications of such consideration. The analysis accompanies a comparative overview of the regulatory
responses in some relevant jurisdictions. On the other hand, it reviews the recent Turkish legislative
changes, which were passed in June 2024 and provide clarifications on the issuance of securities in
the form of crypto-assets, the licensing of crypto-asset service providers (CASPs), and the Turkish
regulator’s enforcement powers against crypto-asset activities. The conclusion evaluates the position
in Turkey in comparison to the UK, EU and US from a regulatory standpoint and identifies areas that
require further clarification.

Keywords: Crypto-assets as securities, Turkish crypto-asset legislation, capital markets law,
comparative law.

OZET

Bazi diger hukuk sistemlerinin aksine, Ttirkiye'de kripto varliklarin hangi sartlar altinda menkul kiymet
olarak degerlendirilecegine iliskin yayimlanmis bir rehber bulunmamakrtadir. Bu nedenle, bu ¢aligma
kripto varliklarin yiirtirlitkeeki Tiirk hukuku uyarinca ne durumda menkul kiymet sayildigini ve boyle
bir degerlendirmenin sonuglarini ele almaktadir. Bu analiz, ilgili birtakim hukuk sistemlerindeki
diizenleyici yaklagimlara iliskin karsilagtirmali bir degerlendirme ile birlikte sunulmaktadir. Ote
yandan, Haziran 2024’te kabul edilen ve kripto varlik seklinde menkul kiymet ihraclarina, kripto varlik
hizmet saglayicilarinin (CASP’ler) lisanslanmasina ve Tiirk diizenleyicisinin kripto varlik faaliyetlerine
yonelik yaptirim yetkilerine agiklik getiren son Tiirk mevzuat degisikliklerini de incelemektedir. Sonug
boliimii, Tirkiyedeki durumu Birlesik Krallik, AB ve ABD ile diizenleyici agidan kargilagtirmakta ve
daha fazla netlik kazandirilmasina ihtiya¢ duyulan alanlari belirlemektedir.

Anahtar kelimeler: Menkul kiymet olarak kripto varliklar, Tiirk kripto varlik mevzuat, sermaye
piyasast hukuku, kargilastirmali hukuk.
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1.INTRODUCTION
1.1. THE RESEARCH QUESTION

Between the years 2018 and 2019, public authorities on both sides of the Atlantic
assessed the applicability of their existing regulatory frameworks to crypto-assets, either
through enforcement actions or in their position papers.' Although varied approaches exist,
the general tendency can be summarised in two premises. First, most crypto-assets (e.g.,
bitcoin) are not subject to the pre-existing regulations designed for traditional financial
products. Second, occasionally, certain crypto-assets can meet the criteria for regulated
financial products, which is determined on a case-by-case basis. If they are regulated as such,
naturally, the relevant rules are applicable to crypto-assets. Relevant authorities also clarified
the tests they use for their assessment.

No such guidance has been published in Turkey, on the other hand. Therefore, there
is no publicly available reference document detailing when a crypto-asset can fall within
the existing regulatory framework.’ The Law no 7518 amending the Capital Markets Law
(CML) no 6362, which was passed in June 2024 and enacted in July 2024, was a step
forward for Turkey to overcome the uncertainty, and made it clear that the capital markets
rules may apply to crypto-assets if they qualify as capital market instruments. However, this
legislation does not provide a guidance on how the capital markets rules apply to crypto-
assets to determine whether they qualify as securities or other instruments.

Being a security has certain legal implications for crypto-assets. First, unless there is
an exemption, publishing and approval of a prospectus containing specific information
becomes obligatory for its offering to the public.* Advertisements and other communications
related to the initial offering of such crypto-assets should state where the prospectus can be
found and be consistent with the prospectus content.” Intermediaries facilitating activities
relating to this type of crypto-assets are subject to licensing and supervision.® Finally, market
abuse, including manipulation and insider trading, as well as unapproved issuance and
unauthorised provision of intermediary services give rise to criminal liability.

! Securities and Exchange Commission (SEC) FinHub, ‘Framework for “Investment Contract” Analysis of Digital

Assets (modified on 23 March 2023) <https://www.sec.gov/corpfin/framework-investment-contract-analysis-

digital-assets>; Financial Conduct Authority (FCA), ‘Guidance on Cryptoassets Feedback and Final Guidance to CP

19/3° (July 2019) <https://www.fca.org.uk/publication/policy/ps19-22.pdf> ; Swiss Financial Market Supervisory

Authority (FINMA), ‘Regulatory treatment of initial coin offerings’ (29 September 2017) <https://www.finma.ch>;

European Securities and Markets Authority, Advice on Initial Coin Offerings and Crypto-Assets (9 January 2019)

<https://www.esma.europa.cu>; IOSCO, ‘Regulators’ Statements on Initial Coin Offerings’, <https://www.iosco.

org>, all accessed 23 December 2025.

Seen 1.

3 See IOSCO (n 1).

4 Capital Market Law (CML) no. 6362 Articles 4-7. An English translation of the act is accessible on the Borsa
Istanbul’s website <https://www.borsaistanbul.com/files/87.pdf> accessed 23 December 2025. Issuance document
is also subject to the Capital Markets Board (CMB) approval for the sales without public offer (Article 11).

> Article 7.

For regulated activities see ‘Primary and Secondary Market Activities’ below.



168  H. U. Dogan Kaya

For this reason, the purpose of this paper is to evaluate the applicability of the existing
capital markets regulations in Turkey to crypto-asset activities, while also giving a brief
overview of the recent legislative changes where relevant. For this purpose, it discusses the
question of under which conditions crypto-assets qualify as securities according to Turkish
law, taking the July 2024 changes into account. In its conclusion, the paper also evaluates
Turkish law’s standpoint in this regard in comparison to the UK, EU and US laws.

1.2. DEFINITION OF CRYPTO-ASSET

Crypto-asset definitions vary across jurisdictions.” Based on their common characteristics,
acrypto-assetisan electronically storable, transferable and tradable data unit, which represents
either an economic value, right (e.g., in rem, membership, contractual or otherwise) or
obligation, uses distributed ledger® or similar technology, carries no legal tender status and
is used for payment, investment or other purposes.’

The widely used crypto-asset taxonomy makes a distinction between payment, investment
(or security) and utility (or access) tokens. This classification is based on the functions of the
underlying assets, which may not always align with the regulatory analysis, but it provides

a useful starting point."

In this taxonomy, payment tokens are the crypto-assets that are created to be used as a
medium of exchange.!" Stablecoins are the quintessential example in this category. Since
their value is non-fluctuating, they are more suitable candidates for passing the test for three

7 For examples of definitions see Article (3) (2) of the EU Regulation no 2023/1114 on markets in crypto-assets
(MICA), section 417 (1) of the UK Financial Services and Markets Act (FSMA) as amended in 2023, Article 552
(2) of French Monetary and Financial Code. Other jurisdictions such as Malta, Dubai, Bermuda or Liechtenstein
also have their own statutory definitions. The Law no 6362 as amended with the Law no 7518 defines crypto-
assets as: “intangible assets that can represent value or a right and that can be electronically created and stored on a
distributed ledger or a similar technology and distributed on digital networks” (amended Article 3 (1) (bb)).
8 For definition of distribution ledger see section 417 (1) of FSMA and Article 2 (1) and (2) of and EU Regulation
2022/858 on a pilot regime for market infrastructures based on distributed ledger technology. See also Matt Levine,
‘The Only Crypto Story You Need’ Bloomberg (25 October 2022) <https://www.bloomberg.com> accessed 23
December 2025.
Since crypto-assets represent economic value, persons who facilitate their transmission are subject to anti-money
laundering and countering financing of terrorism (AML/CFT) regulations, regardless of their qualification. The
Financial Action Task Force (FATF), ‘Virtual Assets’ <https://www.fatf-gafi.org/en/topics/virtual-assets.html>
accessed 23 December 2025.
For example, a payment token may not always be an e-money, or an investment token may not be considered
a security. ESMA (n 1) 8; Valerio di Mascio, ‘Regulation of Crypto-assets under EU and US Securities Law’
(PhD Thesis, University of Bocconi 2021)’, 109 et seq.; Philipp Hacker and Chris Thomale, ‘Crypto-Securities
Regulation: ICOs, Token Sales and Cryptocurrencies under EU Financial Law’ (2018) 15 ECFLR 645, 652 et seq.
The explanatory memorandum of the new Turkish legislation no 7518 refers to the same classification. See the
Parliament’s Commission Report 8.
The Court of Justice of the EU (CJEU) ruled that a crypto-currency is “a contractual means of payment” in a tax-
related case (Case 264/14 Skatteverket v David Hedquist [2015], para 42). In the EU, if a payment token satisfies the
test for e-money (i.e., in broad terms, if the issuer of a payment token is identifiable and token gives a redemption
right against that issuer), it can be considered e-money (see European Banking Authority (EBA), ‘Report with
advice for the European Commission on crypto-assets’ (2019) <https://www.eba.europa.eu> 13.
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functions of money, i.e., unit of account, means of exchange and store of value.

If crypto-assets give some participatory rights to their holders, e.g., to profit or
management, or represent another asset or claim against the issuer based on indebtedness,
they are classified as investment tokens.'? Decentralised Autonomous Organisation (DAO)
tokens are examples of such tokens as they give their holders a right to participate in the
governance of an organisation, albeit a virtual one. Although such tokens are more likely to
be qualified as a security, the outcome of an analysis may change from one jurisdiction to
another.

Utility tokens, as the final category, can serve several functions. Generally, they either
give access to software or work as a loyalty card, e.g., help users to benefit from some
promotions or other advantages. Filecoin, which gives its holders access to data storage or
fan tokens is an example."

A token may not always easily fit into one of these archetypes. For example, even the
crypto-asset with the biggest market share, i.e. bitcoin, which is generally associated with
payment tokens in literature, is usually traded for speculative purposes in practice, rather than
being used as a medium of exchange.' Additionally, there are cases where the whitepaper
does not assign any functions to the crypto-asset at all, and in this case, they might not
belong to any of the above categories.” Although classifying crypto-assets strictly according
to a pre-defined taxonomy is not an easy task, broadly speaking, the type of crypto-assets
that this study deals with are investment tokens.

1.3. OUTLINE OF THE PAPER

This study identifies the rules relevant to our research question, i.e. when crypto-assets
qualify as securities, in Turkish securities law and interprets them through literal and
purposive methods.'® The primary legislation reviewed for this purpose, i.e. the Capital

Markets Law no 6362 (the CML), is based on the EU acquis as a part of Turkey’s accession
negotiations and has most recently been amended by Law no 7518 (hereinafter “the New

12 Hacker and Thomale (n 10) 652-653; ESMA (n 1) 43; di Mascio (n 10) 109-11; Philipp Maume and Mathias
Fromberger, ‘Regulation of Initial Coin Offerings: Reconciling U.S. and E.U. Securities Laws’ (2019) 19 CJIL 548,
559.

3 Hacker and Thomale (n 10) 652-653; ESMA (n 1) 43; di Mascio (n 10) 111-2; Maume and Fromberger (n 12)
560.

" Dirk G. Baur, KiHoon Hong and Adrian D. Lee, ‘Bitcoin: Medium of exchange or speculative assets?” (2018) 54

JIFMIM 177, 187.

These are likely to be Ponzi schemes. Also note that due to these grey areas, the functionality of this taxonomy

is also debated. See Jason Grant Allen and Rosa Marfa Lastra, “Towards a European Governance Framework

for Cryptoassets (November 2019) 10 SUERF <https://www.suerf.org/policynotes/7839/towards-a-european-
governance-framework-for-cryptoassets> accessed 23 December 2025. Explanatory memorandum of the new

Turkish legislation acknowledges this possibility and leaves offerings of such crypto-assets that do not have an

associated project out of its scope.

16 Turkish Civil Code (TCC) Article 1 establishes that the law is applied with its letter and spirit. For literal, historical
and purposive interpretation methods see Sururi Aktas, ‘Hukukta Yorum Cabalart’ [Interpretative Efforts in Law]
15 EUHFD (2011) 1, 14-17; Asim Kaya, ‘Amagsal Yorum’ 4 ABD (2014) 363, 367-68.
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Law”)."” Similarly, the UK securities law is also in line with the EU legislation regarding its
definition of securities. Considering the fact that the parliamentary intention in Turkey was
the alignment of law with the EU acquis, EU and UK laws are especially relevant in the
Turkish context from a purposive interpretation perspective.

The CML also contains the term “investment contract”, seemingly adopted from the US
law, for which the legislative text does not assign a definition or purpose. For this reason,
how and when the federal US law evaluates crypto-assets as “investment contracts” also
matters in the context of Turkish law. From this perspective, the analysis of the US law will
give insights into how Turkish securities law can be enforced for activities involving crypto-
assets within the spectrum of possible regulatory or supervisory policies.

The rest of this paper is structured as follows: The next section gives a brief literature
review, followed by analyses on the application of securities regulation to crypto-assets in
EU, UK and US laws. The subsequent section discusses the elements that constitute a
security in Turkish law and identifies the criteria for the applicability of these rules in the
crypto-assets context. The final section before the conclusion provides a review of new
amendments in Turkish legislation. In the conclusion, policy options of Turkish law in
relation to enforcing capital markets rules against crypto-assets are briefly identified with
reference to comparative law.

2.LITERATURE REVIEW

This section summarises some of the studies addressing the specific question of the
applicability of securities regulations to crypto-assets in the broader literature on the
regulatory treatment of crypto-assets. Most of the research identified focuses on the US and
EU jurisdictions and their findings are mainly overlapping.

The EU’s European Securities and Markets Authority (ESMA) published its advice on
initial coin offerings (ICOs) and crypto-assets in 2019, which is based on a survey conducted
across national competent authorities (NCAs). According to its findings, a one-size-fits-all
approach is inapplicable for the legal qualification of crypto-assets and each case should be
assessed independently.'® After highlighting the discrepancies in the definitions of financial
instruments across member states due to their different approaches to transposition of the
relevant of MiFID II" rules into the national laws, ESMA’s paper concludes that certain
types of crypto assets can be qualified as financial instruments in most EU jurisdictions.
This is especially the case if the crypto-asset carries profit rights with or without ownership
or governance rights attached, while also satisfying other criteria set by the definition of

17" Capital Markets Law no. 6362, Official Gazette, Date: 30 December 2012 No: 28415. Law no. 7518 amending
the Capital Markets Law, Official Gazette, Date: 2 July 2024 No: 32590. Ministry of Foreign Affairs Directorate
for EU Affairs, ‘6) Company Law’ (30 September 2019) <https://www.ab.gov.tr/6-company-law_71_en.html>
accessed 23 December 2025.

'8 ESMA (n 1) 4.

19 EU Directive 2014/65 on markets in financial instruments.


https://www.ab.gov.tr/6-company-law_71_en.html
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transferable security.?

In the UK, the findings of the Financial Conduct Authority (FCA) coincide with the
ESMA survey’s outcomes. After making a distinction between exchange, security and utility
tokens, the FCA notes that provisions regarding specified investments® under the Regulated
Activities Order (RAO) may be relevant for crypto-assets, depending on an individual
assessment.”? According to the FCA, when tokens give rights similar to shares, such as
voting, dividends or liquidation rights, they may be treated as securities. Alternatively, a
token may be treated as another investment, e.g. a debenture, when it is legally not capable
of being treated as a share because, for example, the issuing entity is unincorporated.”
The FCA notes that if a token represents indebtedness and is negotiable on the capital
markets, it is likely to be treated as a transferable security under MiFID II as well. The
FCA also provides an indicative list of the rules that may apply, which covers prospectus
and disclosure, anti-money laundering and permission requirements, among other things.”

There is another group of studies which compares the EU and US approaches. Hacker
and Thomale, for example, use the same tripartite categorisation referred above and they
find that investment tokens can fulfil the definition of transferable securities in the EU,
if they are transferable, negotiable on the capital markets, standardised and comparable
to debt or equity instruments.® Their assessment of the US position discusses the Howey
test. This test is aligned with the EU’s transferable security definition in general terms of
treating investment tokens as securities. However, the authors note that utility tokens can
potentially be considered as securities based on the Howey test “if the promoters raise profit
expectations”, which may not be the case when the MiFID is applied.”

Another study by Fromberger and Maume also compares how EU and US securities
regulations apply to the ICOs. They find that treatments in the two jurisdictions are highly
compatible with each other.?® These authors argue that being comparable to stocks or bonds
is an automatic result if other criteria of the test are satisfied, rather than an additional
criterion.”” Although the authors affirm that a simple expectation of profit based on the
increase in value of a token is not enough to make it a security in EU law, they argue that

20

ESMA (n 1) 20. For a study that provides a landscape of the EU regulations applicable to different categories of
crypto-assets see Valeria Ferrari, “The Regulation of Crypto-Assets in the EU - Investment and Payment Tokens
under the Radar’ 27 MJECL (2020) 353.

FCA (n 1) 41-5. The FCA notes that even if a token lacks some characteristics of a transferable security under
MiFID, e.g., transferability, it may still qualify as another specified investment under RAO. The statement

21

provides that definitions of other investments are also capable of being applied. These include warrants, certificates
representing certain securities, UCITS, rights and interests in investments, derivatives referencing tokens.

2 ibid 15-7.

2 ibid 41.

% ibid 42-3.

»  The statement provides an indicative list of applicable rules too. ibid 47-48.

26 Hacker and Thomale (n 10) 663-87.

¥ ibid 661, 686-7.

#  Maume and Fromberger (n 12) 584-5.

¥ ibid 576-7, 583-4.
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some utility tokens that give membership rights to their holders are also capable of being
transferable securities.*® According to this study, the borderline between the approaches of
two jurisdictions is drawn by the degree of transferability. While EU law requires ultimate
transferability (negotiability) on the capital markets, which connotes a condition of ‘no
lockup’ for securities, this is not necessary for the US. In other words, the authors assert
that if the token in question has a permanent lockup function, it cannot be a transferable
security in terms of MiFID, but it may still satisfy the Howey test. *!

In the US, commodities and securities regulations are effectively used side by side in
the crypto context. A review published by the Program on International Financial Systems
(PIES) also confirms that it is possible for a crypto-asset to be deemed as a security if it fulfils
the Howey test. When it is security, the token’s issuance and intermediation as well as the
market offences are within the SEC’s mandate.’> Moreover, any crypto-asset regardless of its
functionality, e.g. bitcoin, can be treated as a commodity in the US.* If it is a commodity,
the spot trading is not subject to any regulation apart from the market abuse rules but its
derivative trading is regulated.** Di Mascio’s research reaches to the same conclusion on the
US regulatory framework.”

For Turkish law, Téremis notes it is possible for crypto-assets to be assessed as securities if
they represent shareholder rights or they are issued as securities akin-to-shares or as derivatives
if they are traded in reference to the value of another instrument or precious metal.*® In that
case, if the respective obligations, e.g. publication and approval of a prospectus, are not
complied with, sanctions may be applied by the Capital Markets Board (CMB).*” However,
the author also highlights that since it is mandatory for the capital markets instruments

(CMI) to be registered in the Central Registry Agency (CRA), it is not legally possible to

3 ibid 578.

3 ibid 574, 584-5.

32 PISE ‘A Review of Cryptoasset Market Structure and Regulation in the United States’ (2023) <https://www.
pifsinternational.org> accessed 23 December 2025, 28 et seq.

3 ibid 26. There is a tension between the mandates of the CFTC and SEC. Gunjan D. Devnani, Creating a Path to
Regulation Digital Assets, Howey and the Regulatory Dilemma 27 NCBI (2023) <https://scholarship.law.unc.edu/
cgi/viewcontent.cgi?article=15728&context=ncbi> 399, 400-2; Heath Tarbert, Kenneth A. Blanco and Jay Clayton,
‘Leaders of CFTC, FinCEN, and SEC Issue Joint Statement on Activities Involving Digital Assets’ (11 October
2019) <https://www.sec.gov>; Memorandum to the House Financial Services Committee “The Future of Digital
Assets: Providing Clarity for the Digital Asset Ecosystem’ (2023) 2 <https://www.congress.gov/118/meeting/
house/116085/documents/HHRG-118-BA00-20230613-SD002.pdf> all accessed 23 December 2025.

3 PISF (n 32) 26.

% di Mascio (n 10) 353-5.

3 H. Ebru Téremis, ‘Kripto Varliklar ve Sermaye Piyasasinda Diizenleme Thtiyact’ [Crypto-assets and the Need for

Regulation in Capital Markets] in in Diizenleme Arayisi Calistayr 8-9 Temmuz 2021 (Orban Celik et al., eds.) (The

Research Institute of Banking and Commercial Law 2022) (The Research Institute of Banking and Commercial Law

2022) 155, 162.

¥ ibid.
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issue security tokens in Turkey without any legislative change.’®

Tevetoglu draws attention to the CMB’s broad discretionary powers for determining the
scope of commodities and CMI.?” The author underlines the existence of the CMB’s press
release concerning the potential applicability of securities rules to crypto-assets based on
an individual assessment.*’ According to this study, if a crypto-asset qualifies as a security,
this has three important consequences. First, its public offering and relevant disclosures and
second, its trading and intermediation activities will be subject to the CMB regulations.
Finally, misconduct in its offering or trading may be subject to market abuse rules. Tevetoglu
also highlights the necessity of regulatory reform to clarify the rules applicable to the crypto-
asset service providers (CASPs), which was carried out later in July with amendments to the

CML#4

Lastly, Cetin argues that securities can only be of three categories: stocks, akin-to-stocks,
or bonds.*> Crypto-assets cannot be of the first category since joint stock company shares
cannot be issued as crypto-assets. The second category is also not applicable, because for
a category of instrument to be classified as ‘securities akin-to-stocks’, it needs to be listed
by CMB as such. Based on CMB’s communiques, only securities issued by joint stock
companies to distribute profits can be ‘securities akin-to-stocks’, and crypto-assets that
are issued to distribute profits do not satisfy the procedural requirements in the Turkish
Commercial Code to give profit distribution rights to their holders. Finally, the problem
with classifying crypto-assets that are debt instruments as bonds in the context of capital
markets law is the technical impossibility of registering them at CRA.*

3% ibid 163. The New Law remediated this issue. See CML amended Article 13 paragraph 1. CRA published a
secondary instrument for its implementation. See Crypto Asset Center Registration System Operation and
Transaction Rules Directive (Kripto Varlik Merkezi Kayit Sistemi s ve Islem Kurallar1 Yonergesi).

% Mete Tevetoglu, Hukuki Yonleriyle Kripto Varliklar ve Kripto Varliklarin Ilk Arz1 [Legal Aspects of Crypto-assets and
Initial Crypto-asset Offering] (Aristo 2021), 137. The CML Art. 3 (1) () and (u).

“ ibid 137 n 209.

1 ibid 150. There are also other views on Turkish literature. For example, Demirtas argues that the CMB can use

investment contracts to enforce capital markets law against investment tokens (Ahmet Akif Demirtas, Kripro
Varliklarin Sermaye Piyasasi Hukuku Agisindan Degerlendirilmesi [An Assessment of Crypto-assets from the
Perspective of Capital Markets Law] (Seckin 2022), 219-21). Demirtas and another study refer to the Central
Bank’s regulation about the prohibition of crypto-assets use in the payment services to conclude that crypto-assets
cannot be securities under Turkish law (ibid 187, 214; Rabia Uziimcii and Yasin Yildirim, Kripto Paralarin Hukuki
Statiileri ve Sozlesmeler Igerisindeki Yerleri [Legal Status of Crypto-currencies and Their Place in Contracts] 13
Siileyman Demirel Universitesi Vizyoner Dergisi (2022) 271, 279). We do not concur with this approach. The
Central Bank in Turkey has no mandate on the regulation of securities. So, the definition in the relevant regulation
should be interpreted to determine the scope of application of that specific instrument (payment services), which
does not include security tokens (in the same vein see Téremis (n 36) 162; Tevetoglu (n 39) 139-140). Turanboy
also asserts that crypto-assets cannot qualify as securities but only based on her analysis of crypro-currencies (not
security tokens), Asuman Turanboy, ‘Kripto Paralarin Ortaya Cikmalari ve Hukuki Nitelikleri’ [The Emergence
and Legal Characteristics of Cryptocurrencies] 35 Banka ve Ticaret Hukuku Dergisi 47 <https://www.jurix.com.tr/
article/19959> accessed 23 December 2025.

Miige Cetin, Sermaye Piyasas: Hukiuku Bakimindan Kripto Varliklar [Crypto-assets from the Perspective of Capital
Markets Law] (On Iki Levha 2023), 169-181.

# Seen 38.

42
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3. COMPARATIVE LAW
3.1. EUAND UK APPROACHES

MiFID II defines financial instruments to encompass transferable securities, money market
instruments, UCITS, derivatives and emission allowances.* A transferable security must be:

(1) Of classes,

(2) Negotiable on the capital market,

(3) Non-payment instrument, and

(4) Comparable with shares or debt instruments.®

The first element of this list means standardisation. Standardisation entails ‘fungibility’,
i.e. the interchangeability of instruments from the same class, e.g. of shares.* The idea behind
standardisation is that (1) terms of the securities should not be individually negotiated and
(2) they ought to be easily tradable on the capital markets.”” If they were not standard, the
price for each single security would be discussed separately, which would hamper price
formation in the capital markets.

Negotiability is the ease of transfer of ownership.”® Transfer is the legally effectuated
transfer of title that can be claimed against third parties.” Altogether, the requirement of
being “negotiable on the capital markets” means that the instrument needs to be capable
of being traded on a market venue.”® Since most crypto-assets are practically exchanged on
trading platforms, the negotiability on the capital markets criterion is usually met. So, in
principle, unless transferability is subject to restrictions such as permanent lock-ups, the
criterion is satisfied.”’ ESMA’s survey to NCAs for five prototypes of crypto-assets also
revealed that crypto-assets were generally found to have satisfied the standardisation and
negotiability requirements.”

The ESMA survey notes that NCAs approach the third limb of the MiFID II Article

4 (1) (44) test in two different ways. Some member states have their own definition of an

44 Article 4 (1) (15), Annex I C.

# Article 4 (44). There is a controversy over whether the fourth component, i.e. comparability with shares or

debentures, is a separate criterion (Dmitri Boreiko, Guido Ferrarini and Paolo Giudici, ‘Blockchain Startups and
Prospectus Regulation’ (Oxford Business Law Blog, 3 February 2020) <https://blogs.law.ox.ac.uk> accessed 23
December 2025; Fromberger (n 12) 582-3; ESMA, Legal qualification of crypto-assets — survey to NCAs (2019)
<https://www.esma.europa.eu> accessed 23 December 2025, 8.

% Hacker and Thomale (n 10) 667, n 114; di Mascio (n 10) 99; Maume and Fromberger (n 12) 580.

% Hacker and Thomale (n 10) 667-668; Maume and Fromberger (n 12) 580; Ferrari (n 20) 332.

% Hacker and Thomale (n 10) 664; Maume and Fromberger (n 12); ESMA (n 45) 6-7.

% Maume and Fromberger (n 12) 579-580.

0 ESMA notes that an EU jurisdiction includes systematic internalisation as a type of capital market too (n 45) 7.

Hacker and Thomale (n 10) 665.
Hacker and Thomale (n 10) 666; ESMA notes that temporary lockup functions do not deprive the crypto-asset

51

from being negotiable (n 45 6).
52 jbid 5, 7.
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instrument of payment, which is derived from Payment Services Directive® Article (1)
(14), whereas others do not provide an exhaustive list but understand it in a way that covers
instruments, which would otherwise be securities but are used for payment purposes.** Most
NCAs agreed that crypto-assets should serve a payment function in order to be instruments
of payment. Some also pointed out that payment should be its sole purpose for the crypto-
asset to be an instrument of payment.”” Some commentators also agree that this exception
for instruments of payment will only apply to pure payment tokens.>®

Finally, some authors argue that the definition in Article (4) (1) (44) is underpinned by
the eiusdem generis method. According to these scholars, new instruments satisfying other
conditions should also be comparable to the examples mentioned in this provision, namely
shares and debt instruments, to be securities.”” So, if tokens are functionally comparable to
traditional securities and they give rise to similar regulatory concerns, the respective rules
should apply t00.%® Another study asserts that if the test contained in this provision is applied
correctly, the qualifying instrument shall automatically be functionally comparable to shares
and debentures.”” The ESMA survey also reveals the existence of divergent approaches
among NCAs on whether to apply the comparability condition as a part of the transferable
security test.®

As a final remark on EU law, as noted above, pure utility tokens are not transferable
securities under the MiFID framework as a rule.®’ This finding of the literature is also
confirmed by the results of the ESMA survey.®

In the UK, s 22 of the Financial Services and Markets Act 2000 (FSMA) provides
that activities on investments specified by the Treasury are regulated if they are carried
on by way of business.”” The Regulated Activities Order provides what such specified
investments are in Part III. The list in Part III comprises shares and similar instruments as
well as instruments creating or acknowledging indebtedness, derivative contracts, emission
allowances and UCITS. Therefore, the list includes what is defined by the MiFID II as

financial instruments, but goes beyond that.®

Given the overlapping regulatory frameworks of the EU and UK, the FCA’s policy
statement has unsurprisingly affirmed that, if either a right to ownership and control or

53 Directive 2015/2366 on payment services in the internal market.

> ibid 11.

> ibid 12.

>¢ Maume and Fromberger (n 12) 582.

57 Hacker and Thomale (n 10) 669-670; for a contrary view see: Boreiko, et al. (n 45).

8 Hacker and Thomale (n 10) 670; ESMA (n 48) 8, 10; Ferrari (n 25) 332.

% Maume and Fromberger (n 12), 583.

@ n7l.

1 Maume and Fromberger (n 12) 577-8, Hacker and Thomale (n 10) 686.

¢ ESMA (n 45) 6.

6 FSMA (2023) section 69 clarifies that the fact that subject-matter right, asset or interest is based on or represented
by crypto-asset technology does not disqualify an activity from being a regulated activity.

¢ FCA (n 1) Appendix 2.
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indebtedness is attached to a token and it is transferable on the capital markets, that token
is capable of being treated as a security.®® However, in the UK regime, unlike the EU, even if
a token is not transferable, it can still fall under other types of specified investment.® In this
regard, the FCA declares in its policy statement that tokens are capable of being treated as
any specified investment, regardless of the technology underneath, given they satisfy the legal
definition. A detailed analysis of each of these instruments is out of the scope of this study.

In conclusion, as regards the EU and UK regulatory regimes, the test to be applied
can be summarised as follows: If there is an identifiable issuer, towards whom crypto-asset
holders can claim creditorship or shareholder rights, provided that those crypto-assets are
also negotiable on capital markets, they will qualify as transferable securities. However, it
should be noted that there might be nuances for this test from one member state to another,
due to the differences in transposition of the MiFID definition into the domestic law. Many

crypto-assets do not entirely satisfy these criteria.®’

3.2. USAPPROACH

In the US, the definition of a security in the Securities Act of 1933 section 2 (a) (1)
covers investment contracts in addition to typical securities. Investment contracts are
instrumentalised to protect public money. Again, putting substance over form, the definitions
are intentionally adaptable to be enforceable against new schemes that are “devised by those
who seek the use of the money of others on the promise of profits.”®® In this respect, the
availability of investment contracts makes US securities law more prepared to intervene
against any entrepreneurial initiatives collecting people’s money with a profit promise,
including through crypto-assets.

The Supreme Court’s decision in SEC v Howey provides the classical test of investment
contract, known as the Howey test. It is comprised of four elements: (1) investment of money;,
(2) in a common enterprise, (3) with expectation of profits, (4) from the managerial or
entrepreneurial efforts of others. The SEC uses the Howey test to determine if a crypto-asset
falls under its enforcement powers.” Especially starting from 2017, its decisions elaborated
the criteria to be applied when interpreting the Howey test in the crypto-context, although
the true extent of it is still under debate.”

& ibid 41-3.

6 ibid 41. FCA provides an indicative list of applicable rules too. ibid 47-8.

¢ However, this ‘transferable security’ test is not definitive when assessing the applicability of the MiFID framework

to crypto-assets since UCITS, derivatives or, in the context of the UK regulations, other specified investments

should also be considered.

8 SECv W, J. Howey Co. et al. 328 US 293 (1946), para 11.

¥ Devnani (n 33) 405-7; Rohr and Wright (n 95) 487-8; di Mascio (n 10) 309-11; Hester M. Peirce, ‘How We Howey’
(SEC, 9 May 2019) <https://www.sec.gov/news/speech/peirce-how-we-howey-050919> accessed 23 December 2025.

7* Devnani (n 33) 411; Rohr and Wright (n 95) 512-5; José M. Garrido, Digital Tokens: A Legal Perspective (IMF
WP/23/151, 2023) <https://www.imf.org>, 43-5; Carol Goforth, ‘Critiquing the SECs Ongoing Efforts to
Regulate Crypto Exchanges’ (2023) 14 Wm & Mary Bus L Rev 305, 346-7; Carol Goforth, ‘Cinderella’s Slipper:
A Better Approach to Regulating Cryptoassets as Securities’ (2021) 17 HBLJ 271, 290-1; Matt Levine, ‘Ripple Is a
Security and It Isn’'® Bloomberg (14 July 2023) <https://www.bloomberg.com> all accessed 23 December 2025.
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The SEC enforcement actions against Slock.it (on the DAO token) and Block.one (on
EOS token) are relevant to our analysis since it analyses applicability of securities regulations
to the tokens in question. In the case of the DAO, the DAO token would give its holders
voting rights for the projects that would be financed through a pool of funds raised by a
public offering. Additionally, the DAO token holders would be entitled to rewards. Although
purportedly decentralised, the DAO arrangement involved curators who had significant
decision-making powers, e.g. whether a proposal should be put to a vote.”! The SEC found
that the success of this enterprise significantly relied on the efforts of others, i.e. Slock.
it and the DAO’s curators.”> Moreover, the voting rights of the DAO token holders were
not at a level to assert “meaningful control”.”” Therefore, highlighting these two aspects
that indicate insufficient decentralisation of decision making, the SEC concluded that the
Howey test was met in this case. Although it differs from one member state to another, it is
likely that the DAO token also meets the transferable security definition of MiFID 1I, at
least in some of the EU jurisdictions.”

In the case of EOS, this crypto-asset in question was different from the DAO in terms
of its functionality. Its issuer, Block.one, promised to develop a new blockchain software,
EOSIO, to increase the efficiency of transactions. Proceeds of the token sale would pay for
the costs of developing this software. Tokens were sold through an initial offering from 2017
to 2018, a period during which tokens were transferable on the Ethereum blockchain.”
When the software became operational in 2018, as declared on the whitepaper, tokens
would become “fixed and nontransferable”.”® Token holders, then, became entitled to EOS
tokens on the newly built EOSIO blockchain, based on the snapshot of their holdings
on the Ethereum blockchain when they were fixed.”” The SEC decided in this case that
investors had reasonable expectations of profit from the efforts of Block.one, through the
development of the EOSIO software.” This is an example of how the laws in the EU and
the US can produce different outcomes. The sale of tokens to produce software may not be
a security offering in the European context if those tokens do not carry a share or debt-like

claim against the issuer.”

7t SEC Report of Investigation against the DAO (Release No 81207, 25 July 2017) <https://www.sec.gov> accessed
23 December 2025, 6-8.

72 ibid 12.

73 ibid 15.

74 Philipp Hacker and Chris Thomale, ‘12 The Crypto-Security: Initial Coin Offerings and EU Securities Regulation’
(eds. Philipp Hacker et al. OUP 2019) <https://academic.oup.com/book/36505/chapter/ 32122451 1> accessed 23
December 2025.

7> SEC Cease and Desist Order against Block.one (Release no 10714, 30 September 2019) <https://www.sec.gov>
accessed 23 December 2025, 2.

76 ibid 3.

77 ibid.

78 ibid 5. This case resulted in a class action settlement. Amended Stipulation of Settlement Williams, et al. v Block.

one, et al. (28 March 2023) SDNY 1:20-cv-2809-LAK <https://casetext.com/case/williams-v-block-one-1> paras

2-6; Block.one Settlement, <https://www.blockone-settlement.com> all accessed 23 December 2025.

7 SEC (n 1). The Howey test can be met even if the underlying token does not carry characteristics of a typical

security, such as a share or bond.
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Gram, a utility token, was another example of an investment contract, which could not be
deemed as a security under EU law. On this occasion, Telegram proposed to sell Gram tokens,
produced for in-app purchases for the messaging app, Telegram. Sale proceeds would meet
operational costs of Telegram and developing TON, the underlying blockchain software.®
There were two phases of Gram issuance, which, according to Telegram’s argument, were
independent from each other, but not so according to the SEC. The first phase took place
before the TON blockchain became operational, during which period Grams were not
transferable. At that stage, Telegram sold interests in the future Grams (subject to lockup
provisions) to the initial investors through a Single Agreement for Future Tokens (SAFT).
Parties did not dispute that these purchases were subject to securities law. But according
to Telegram, they were subject to a private placement exemption.®! Later, when the TON
blockchain was launched, the argument is that tradable Grams became commodities usable
for in-app payments.

The SEC was not convinced by this argument. It interpreted the first phase of the process
as an “underwriting” that would soon tie to the public offering of Grams.®* According
to the SEC’s argument, tokens that formed investment contracts at the beginning of the
issuance process cannot later change their nature and become a commodity with the launch
of TON.¥ In conformity with the SEC’s characterisation of the process, the District Court
highlighted the fact that initial investors anticipated Telegram’s efforts to increase the value
of Grams would continue post-launch, and it concluded that this affected investment
contracts on Grams beyond the lockup period.

The recent judgment of a US District Court on the XRP token reached a different
conclusion.®” In this case, Ripple created XRP tokens to facilitate cross-border payments.
The claim was that the XRP would enable payments and settlements as a digital asset,
deriving its value from the speculative trading transactions carried out on crypto-markets.®
Ripple has made three different categories of distributions: programmatic and institutional
sales, and other distributions. Programmatic sales were made to retail investors indirectly

80 Before Gram, the SEC has clarified that utility tokens that can be used for in-app purchases can satisfy the Howey

test in the Munchee Cease-and-Desist Order. Turnkey Jet No Action Letter provided further guidance according to
which a utility token issuance would not fall within the securities laws if the project was completed and operational,
the tokens were ready to be immediately used for their intended purpose, tokens were not transferable outside
the platform of intended functionality, they were sold and redeemed at a stable value and marketed in a way that
emphasises its utility, rather than speculative value. Goforth (n 70) 288-90; SEC No Action Letter to TurnKey Jet
Inc (3 April 2019) <https://www.sec.gov> accessed 23 December 2025; Cease-and-Desist Order against Munchee
Inc. (Release No 10445, 11 December 2017) <https://www.sec.gov> accessed 23 December 2025, 9.

81 Goforth (n 70) 292; SEC v Telegram Group Inc et al. (3 January 2020) SDNY 19 Civ 9439 <https://law.justia.com>
accessed 23 December 2025, 17.

82 SEC v Telegram Group Inc et al. 1-2.

8 SEC v Telegram Group Inc et al. 13-14.

8 SEC v Telegram Group Inc et al. 37-38, 40; Goforth (n 72) 292.

% SEC v Ripple Labs Inc, et al. (13 July 2023) SDNY 20 Civ 10832 (AT) <https://www.nysd.uscourts.gov> accessed
23 December 2025.

8¢ SEC Complaint in SEC v Ripple Labs Inc, et al. SDNY 20 Civ 10832 (AT) <https://www.sec.gov> accessed 23
December 2025, 12.
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by algorithmic trading and specialised firms.*” Institutional sales were made with specific
contracts to business buyers.® Other distributions were made to third parties, e.g., executives
and employees, as a way of compensation.”” Both institutional buyers and recipients of
other distributions were anticipating reselling their XRPs in the secondary markets.

According to the SEC, Ripple actively persuaded investors that it would “create a use
for XRP and bring demand and value to their common enterprise” and made effective
efforts to fulfil this promise.”® Additionally, the undertaking of creating a digital asset used
as a means of exchange was not yet performed at the time of sales, nor was XRP a currency
under federal laws, which would exempt it from securities laws.”" For these reasons, XRP
was treated as a security by the SEC.

The court, however, decided that the transactions in the programmatic sales, where buyers
and sellers trade without being aware of the counterparty’s identity, were not investment
contracts, because investors did not know where they put their money to reasonably expect
profits from certain third parties’ efforts.”” These buyers of XRP were purchasing an asset
with an expectation of profit from value increase, just as in any other commodity sale, the
argument goes. Other distributions also failed the test, according to the court, because there
was no investment of money.”” However, the institutional buyers knew that they were buying
XRPs from the defendant company and expecting to benefit from its efforts as part of their
contract.” So, in this last category of sales, the court found that an investment contract
was entered into between the parties. The conclusion of this ruling, in the sense that an
investment contract can change its character in the secondary markets, seems incompatible
with the abovementioned Telegram judgment, in which the SEC’s action was upheld by the
same District Court.

These examples demonstrate that the scope of the US securities law extends beyond
investment tokens. Payment or utility tokens can be treated as securities under the Howey
test, depending on an individual assessment.”” The SEC clarified the indicators of such
an assessment in its framework paper. The framework notes that the Howey test is applied
based on “circumstances surrounding” the digital asset, including the way it is “offered, sold
and resold.” * It asserts that the third and fourth limbs of the Howey test lie at the heart of

8 ibid paras 91-94.

8 ibid 18-19.

8 ibid 20 et seq.

% ibid paras 216, 247.

' ibid para 332.

2 ibid 23.

% SEC v Ripple Labs Inc, et al. (n 85) 26-27.

% SEC v Ripple Labs Inc, et al. (n 85) 25.

% Jonathan Rohr and Aaron Wright, ‘Blockchain-Based Token Sales, Initial Coin Offerings, and the New Age of
Digital Securities’ (2019) 70 Hastings L J 463, 467-8, 486, 516-9. For other relevant decisions see SEC, ‘Crypto
Assets and Cyber Enforcement Actions’ <https://www.sec.gov> accessed 23 December 2025.

% See SECn 1.
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analysis.”” The paper mentions a broad list of indicators which can be summarised by the
following questions:

¢ Did promoters of the project undertake responsibility for its completion and success?
p proj p p

* Was the token marketed in such a way that the investors believed that they would
make profit? (e.g., that the promoter was going to work towards increasing the token’s
value, the token is or would become tradable)

* Was the underlying incentive of the purchase consumption or investment? (e.g., the
proportionality between the market value and amount of the utility token with that
of underlying goods or services)

* Was the project operational at the time of the sale or was it promised to be built in
the future?®®

Overall, US securities regulations cover almost any crypto-asset project that can be
associated with an identifiable promoter and promises functionality that has not been
realised at the time of sale. This is different from the European approach, which focus on
the rights embodied in the relevant instrument. The next chapter discusses Turkish law’s
standpoint, and the conclusion compares it with the EU and US.

4. TREATMENT OF CRYPTO-ASSETS UNDER TURKISH
SECURITIES LAW

4.1. DEFINITIONS OF INSTRUMENTS

In Turkey, the CML as amended with the Law no 7518 defines crypto-assets as “intangible
assets that can represent value or a right and that can be electronically created and stored on
a distributed ledger or a similar technology and distributed on digital networks”.” CMIs are
defined separately. The Capital Markets Law (CML) defines CMIs as securities, derivatives,
investment contracts, and other instruments as determined by the CMB.'* According to the
Article 3 (1) (o) of the CML, securities are shares, securities akin-to-shares, debt instruments

7 ibid.

% No Action Letter to Turnkey (n 80); Peirce (n 69).

? Article 3 (1) (bb).

19 Article 3 (1) (s). Corresponds to the term financial instruments in MiFID context. This is a non-exhaustive list, as
the CMB can determine further instruments as CMIs. Amended Article 3 (1) (bb) of the CML define crypto-assets
separately from the CMI, rather than a sub-category of it. On the other hand, both the New Law’s explanatory

memorandum and Article 35/B of the amended CML acknowledges the possibility that crypto-assets can satisfy the
definition of CMI.
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and asset- or income-based securities and their depository receipts.!” The previous CML
no 2499 had provided a definition of security, according to which a security needed to be
standardised, fungible, negotiable and representing a creditorship or partnership claim.'
Commentators note that the list in Article 3 (1) (s) can only be extended using the eiusdem
generis method, and they refer to these criteria mentioned in the previous CML while
assessing whether an instrument is a security in Turkish law.'*

In domestic issuances, only the shares of a Turkish joint stock company can qualify as

1% This ensures fungibility and negotiability of the shares on capital markets.'®

a security.
Foreign issuers are non-Turkish resident companies, institutions or organisations issuing
CMI according to the law applicable in the relevant state.'® For shares, whether a foreign
share is lawfully issued and gives partnership rights in such companies is determined

according to the laws of the place where they are located.'”

Debt instruments are mainly bonds, commercial papers or convertible bonds. In addition
to these typical debt instruments, the CMB has the power to designate new categories upon
request, taking the underlying instruments’ nature into account.'® Debt instruments can
only be issued by legal entities.'” Foreign debt instruments can be issued by companies,

institutions, organisations, governments and municipal authorities residing abroad. '°

101 Securities that are akin-to-shares do not have to be represented in the capital, but they should also contain a

shareholder right. The CMB can designate them upon request or through its regulations. Share Communiqué
Article 47. An example of such securities akin-to-shares are usufruct shares. These instruments may give holders
one of the rights to participate in dividends or liquidation value as well as pre-emption rights on new issuance of
shares. Share Communique Article 4 (k), 36. Like the shares, usufruct shares (intifa senetleri) must be issued by a
joint stock company to qualify as a security (Shares Communique Art 4 (o) and Turkish Commercial Code 503).
However, Yanli argues that usufruct shares of limited liability companies can be one of the other CMI (n 104).

102 Article 3 (1) (b).

103 Tekin Memis and Gékeen Turan, Sermaye Piyasas: Hukuku [Capital Market Law] (Seckin 2022) 60; Burak Adigiizel,
‘6362 Sayili Sermaye Piyasast Kanunu'nda Sermaye Piyasast Aract Kavramr’ [CMI in the Capital Market Law no
6362] 3 TFEM (2017) 1, 3; Mehmet Bahtiyar, Sermaye Piyasas: Hukukuna Giris [Introduction to the Capital Market
Law] (Beta 2019), 8-9; Turanboy (n 41).

194 Communique no VII-128.1 on Shares Article 4 (1) (o). The last sentence of the CML Article 2 provides that share
issuance of the private joint stock companies is excluded from its scope. Veliye Yanli, ‘Sermaye Piyasast Aract ve
Yatirim Sozlesmeleri Kavramr’ [Capital Market Instrument and Investment Contracts] 32 Batider (2016) <https://
jurix.com.tr/article/5162> accessed 23 December 2025 5. Also see Cetin, (n 42) 169-181.

15 Turkish Commercial Code Article 390, 491-8. Even for crowdfunding process, the issuer limited liability company
is required to transform into a joint stock company before the allotment of corresponding shares. See Communique

no I11-35/A.2 on Crowdfunding Articles 4 (1) (g)-(g), 11 (3) (c), 16-17.

1% Communique no VII-128.4 on Foreign CMI and Depository Certificates and Foreign Investment Funds (Foreign
CMI) Article 4 (1) (p). For a comment on MiFID II’s use of the terminology ‘companies, partnerships or other
entities’ see ‘C. Shares et al.: the equity security’ in Hacker and Thomale (n 74).

17" Foreign CMI Communique Article 4 (1) (r).

1% Communiqué no VII-128.8 on Debt Securities Article 3 (1) (c); CML Article 34.

19 Communiqué on Debt Securities Article 3 (1) (d) and (1).

110 Above n 104-5. If the legal entity has no legal residence (domicile) in Turkey, it is deemed as residing abroad. See
Decree no 32 on the Protection of the Value of Turkish Currency Article 2 (b) and (c). Turkish Civil Code Article
51 provides that the domicile of a legal entity is its place of management, unless provided otherwise in their articles

of incorporation.
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Investment contracts is mentioned as another separate category of CMI in the CML.
However, the law does not define the concept.’! In the absence of a court decision or CMB

regulation, scholars refer to US law to explain the concept.''?

Finally, the CMB has wide discretionary powers to designate new CMI categories to
apply its regulations.'"? The CMB is expected to use this power, taking the generic features

of a security into account.'"

4.2. PRIMARY AND SECONDARY MARKET ACTIVITIES

4.2.1. Primary Market Activities

A newly issued CMI can be initially sold through a public offering, or through private
placement or sale to qualified investors."” Public offerings and prospectuses to be used for
such offerings are subject to the CMB approval. In a sale without a public offering, the
issuance document must be submitted to the CMB for approval.''®

Public offerings of foreign company shares are also subject to CMB approval if they
target investors in Turkey."'” The CMB cannot approve initial sales of foreign shares that are

not listed on Borsa Istanbul. '8

Records of all CMI are centrally kept at the CRA. Prior to the New Law, this made it
technically impossible for securities in the form of crypto-assets to be legally issued under
Turkish law.'” With the New Law, creation and record keeping of securities on distributed

ledgers through an integration with CRA is now possible.'*

11 In the initial draft of the CML, there had been a provision giving the CMB the power to adopt rules applicable to
“investment contracts that intend to raise funds for an enterprise through an open invitation by any medium” and
the corresponding prospectus requirements. However, this provision was not ultimately adopted in the Parliament.
As a result, the investment contract remained as a concept only mentioned by name in the adopted text without
any further clarification. In the absence of a court decision or CMB regulation, scholars refer to US law to explain
the concept. Grand National Assembly of Turkey, Draft CML and Report no 1/638 of the Planning and Budget
Committee (337, 18 June 2012) 152, see Article 4 (6). Dissident opinions in the Committee Report note that the
intention was to create a tool to fight against fraudulent investment schemes. They also suggest that such fraudulent
schemes could be better addressed by consumer protection and criminal law regimes. ibid 48-50.

"2 Demirtas (n 41) 163-5; Téremis (n 36) 163-164; Yanl (n 104) 28-29 (also refers to the risk capital tests); Adigiizel
(n 103) 6-7.

13 Memis and Turan (n 103) 61 n 87; Tevetoglu (n 39) 137. This can be thought comparable to the power granted in
FSMA s 22 to the Treasury for defining specified investments with an order in the UK context.

114 The definition in the previous CML is helpful in this regard.

15 Communiqué no II-5.2 on Sales of CMI Articles 3 (1) (f), (&) and 6. Omer Collak and Okkes Sahan, ‘Equity
Capital Markets in Turkey: Regulatory Overview (Thomson Reuters, 1 January 2022) <https://uk.practicallaw.
thomsonreuters.com/8-621-5745> accessed 18 August 2023.

116 CML Article 11.

"7 Communiqué on Foreign CMI Article 5, 7.
118 Communiqué on Foreign CMI Article 2 (1) (c), (¢). Collak and Sahan (n 115) Q29.
19 The CML Article 13. Téremis (n 36) 162-3; Tevetoglu (n 39) 158-61; Turanboy (n 41).

120 See n 38.
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4.2.2. Secondary Market Activities

According to Turkish foreign exchange regulation, foreign CMI may be traded
internationally through banks or other authorised intermediaries.'* Such intermediaries can
engage in the following activities on CMI: the transmission and reception of orders, execution
of orders, dealing on own account, portfolio management, investment advice, underwriting,
placing, operation of multilateral trading facilities or other regulated marketplaces, custody
services and other services determined by the CMB.'? If those services are performed by
way of business in Turkiye, they require authorisation.'*

If a non-resident entity providing such services targets Turkish residents through its
activities, it should obtain authorisation from the CMB.'** If Turkish residents contact a
foreign intermediary by their own initiative, the investment services and activities provided
are out of the scope of CMB regulations.'” A non-exhaustive list of indicators is provided
to ascertain whether Turkish residents are targeted, including the place of business or
language.'?

Secondary non-intermediated trade of unlisted foreign securities is out of the scope of
capital markets regulation. Relevant conflict of laws rules determine the applicable law to
the transfer of title.'””” Conversely, if the trading is intermediated by an entity that acts by
way of business, this entity should be licensed and act according to Turkish capital markets
laws.!?8

21 Decree no 32 Article 15 (a), (c), (d) (ii); Communiqué no III-37.1 on Principles Regarding Investment Services,

Activities and Ancillary Services Articles (Intermediaries) 15, 20.
122 Article 4.
125 Article 5.
124" Article 9.

12 Court of Cassation (Yargitay) 19* Criminal Chamber E. 2018/2119 K. 2018/2119 (9 May 2018) <https://
legalbank.net> accessed 23 December 2025.

126 The new piece of legislation incorporated similar criteria for the assessment of whether crypto-asset service providers

target Turkish investors.

127 The Act on Private International and Procedural Law no. 5718 Article 21. For the assessments on the applicable

law see Ayse Elif Ulusu, ‘Milletlerarast Ozel Hukukta Menkul Kiymetlere Iliskin Hak Sahipligi Thtilaflarina
Uygulanacak Hukuk’ [Law Applicable to Proprietary Matters in Respect of Securities Held with an Intermediary]
(PhD Thesis, Istanbul University, 2014) <http://nek.istanbul.edu.tr> 136-47; Hiilya Ustﬁnkaya, ‘Aracida Tutulan
Menkul Kiymetlere Uygulanacak Hukuk' [Intermediated Securities in Conflict of Laws] (PhD Thesis, Ankara
University, 2019) <https://dspace.ankara.edu.tr> all accessed 23 December 2025, 263-7, 270-2.

128 Article 11 (2) (c) of Communique on Foreign CMI provides that, among other things, bringing together the parties

>

that intend to enter in a contract on securities in return of a commission fee is deemed as reception or transmission
of orders.
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4.3. APPLYING CAPITAL MARKET REGULATIONS IN CRYPTO-
CONTEXT

4.3.1. Overview of How Turkish Securities Law Apply to Crypto-Assets

In Turkey, regulators have not provided detailed public guidance on how they interpret
the applicability of securities regulations to crypto-assets.'” However, the position of
legislative provisions is similar to that of the EU. If a crypto-asset meets the conditions of
fungibility and negotiability on the capital markets and gives shareholder or creditorship
rights to its holder, it qualifies as a security under Turkish law. Confirming this, Paragraph 6
of Article 35/B of the amended CML provides that the CMB is authorised to regulate and
take decisions or measures on crypto-assets that embody rights that are normally associated
with CMI. Therefore, a crypto-asset that functions as a debt or equity instrument negotiable
in capital markets is a security under Turkish capital markets law.

Equity instruments are negotiable company shares. Those can be foreign or domestic.
Foreign company shares issued in the form of crypto-assets are treated as a security under
Turkish law. The assessment of whether a crypto-asset can represent stock is made according
to the law of the country where the issuer is located.'*® As for the domestically issued stocks,
only joint stock company shares can qualify as securities.’*! Records of the publicly offered
shares and of the shares of public joint stock companies can only be kept at the CRA,'*
and changes of ownership on publicly offered securities are only effectuated based on those
records. For that reason, it has not been legally possible to treat crypto-assets issued on a
blockchain by Turkish joint stock companies as shares under Turkish law. However, this may
change with the recent legislative changes. With the July 2024 amendments to paragraph
1 of Article 13 of the CML, the CMB gained the power to regulate the issuance of CMIs
as crypto-assets and the way their ownership records can be kept on blockchain. For those
crypto-assets, matters concerning entitlement to rights, third-party claims and transfer of
rights will be resolved based on blockchain records.'* However, it is important to note that
this prerequires integration of the blockchain with the CRA.

Debt instruments can be issued as crypto-assets through an integration with CRA.
However, there are some areas that will benefit from further clarification by the CMB. One
of these relates to whether a natural person issuer of a debt instrument is to be caught by

12 Only two relevant regulations have been adopted, one prohibiting the use of crypto-assets for payments and the

other concerning anti-money laundering and countering the financing of terrorism (AML/CFT) obligations
of the CASPs. However, CASPs are neither registered nor licensed. FATE ‘Turkey’s progress in strengthening
measures to tackle money laundering and terrorist financing’ (2023) <https://www.fatf-gafi.org/en/publications/
Mutualevaluations/turkiye-fur-2023.html> accessed 23 December 2025, 11. The CMB has an announcement in
2018 confirming that, based on an individual evaluation, token sales may occasionally be subject to its mandate.
Capital Markets Bulletin no 42 (27 September 2018), 4.

Communiqué on Foreign CMI Article 4 (1) (1).

B! See n 104.

132

130

CML Article 13. This is also the case for securities-akin-to-shares, such as usufruct shares. Communiqué on Shares

Article 48.

133 CRA registration requirement applies to foreign issuers too.
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the capital markets regulations. Currently, when an individual or a group of persons issue
an investment token, which would qualify as a debt instrument if issued by a legal entity,
this activity is not in the scope of the existing securities regulations. Since the CML provides
that an issuer of a capital market instrument can only be a legal entity, addressing such
investment tokens would require a legislative amendment.

As for private placements and initial sales to qualified investors, crypto-assets that
represent debt can be privately sold with approval from the CMB. However, whether
crypto-assets that represent ownership rights of foreign companies, and which do not have
CRA integration, can be privately sold in the secondary markets is not entirely clear under

the existing regulations.'**

Finally, as regards the secondary markets, intermediary activities on crypto-assets
instruments by way of business in Turkey are subject to authorisation. So, if a token that
gives shareholder or creditorship against a foreign issuer has been publicly offered or privately
sold in a third country, CASPs facilitating its secondary trading should have the necessary
authorisation in Turkey to be able to target domestic investors.'” Likewise, investment
advice or portfolio management activities involving such crypto-assets are also regulated as
capital markets activities.

4.3.2. Relevant Aspects of the New Law

As mentioned above, in June 2024, the Turkish legislator passed a law regulating CASPs.
Although this new piece of legislation amending the CML mainly deals with licensing
and supervision of CASPs, its explanatory memorandum, as well as some of its provisions,
clarify Turkey’s position as to whether and when the crypto-assets are treated as securities.

As noted earlier, the law manifests Turkey’s preference for a substance-over-form approach,
similarly to the EU, both in the explanatory memorandum and in its rules amending Article
35/B of the CML. Paragraph 6 of amended Article 35/B gives the Capital Markets Board an
explicit power to regulate, give general or specific orders and impose measures and sanctions
concerning the crypto-assets that provide rights that the owner has, like capital markets
instruments. Paragraph 8 of the same article clarifies that the new changes in the CML only
apply to crypto-assets that are CMIs, or those that are listed on regulated exchanges. Thus,
primary market activities on other crypto-assets that are not CMIs remain out of the scope
under the New Law. However, trading activities on all listed crypto-assets are in scope.

If a crypto-asset qualifies as a security, it becomes subject to the rules applicable to any
other capital markets instrument. This includes, among others, market abuse rules. In this
regard, the New Law gives the CMB power to decide on the removal of published content or
to ban access to the relevant website in market abuse investigations (Article 101 paragraph
3). The CMB can exercise this power for the crypto-assets that qualify as securities, or the
ones that are traded on regulated CASDs.

134 See Communiqué on Foreign CMI Article 2 (1) (c); Collak and Sahan (n 115) Q29.
135 Following the New Law, intermediary activities on all crypto-assets in scope (including those that represent stock
or debt) are subject to authorisation. CML Article 3 (1) (bb) and (cc).
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The New Law requires CASPs to obtain permission from the CMB for incorporation and
to start carrying out activities (Article 35/B paragraph 1). This applies regardless of whether
the underlying crypto-asset is a security. Article 109/A makes unauthorised provision of
crypto-asset services an offence.

As a final point, the New Law has also enhanced the CMB’s enforcement tools and clarified
how it will use these powers in relation to crypto-assets. There are three circumstances in
which the CMB can exercise its new powers to impose measures against CASPs for their
online content. These are (i) offering crypto-asset services without permission, (ii) offering
portfolio management or investment advice services in breach of the rules or prohibitions that
are determined by the CMB, and (iii) publishing announcements or advertisements in breach
of the rules or prohibitions that are determined by the CMB (Article 99/A paragraph 3).

Similar to other capital markets instruments, the CMB’s powers also comprise banning
announcements and advertisements in relation to the provision of crypto-asset services,
including investment advice or portfolio management in breach of the CMB’s rules, even
if they are published offline. This power includes the collection of relevant documents. The
CMB will coordinate with the local authorities to exercise this power (paragraph 4). These
rules extend CMB’s powers regarding promotions on capital markets instruments to the
crypto-assets.

4.4. COMPARISON OF THE REGULATORY APPROACHES

As noted earlier, authorities in the EU, UK and US have provided clear guidance on
their approach to how to treat crypto-assets as securities. However, despite recent legislative
changes, this matter has not been entirely clarified in detail by publications of Turkish
regulatory authorities. For this reason, this paper provided an assessment of Turkish law on
its treatment of crypto-assets as securities.

The comparison of EU, UK and US jurisdictions demonstrates two alternative
approaches. US securities regulation practically encompasses almost any crypto-asset project
that is associated with an identifiable promoter and promises a functionality that has not yet
been realised at the time of sale. This is different from the European concept of transferable
security, which requires the existence of a claim against an identifiable issuer represented by
an instrument negotiable on capital markets. The EU’s understanding of security is more
restrictive.

Different priorities and perspectives in US and EU securities regulations can explain their
different treatments of crypto-assets. The policy goal of EU financial services regulation is
to improve harmonisation and competition through enhanced legal certainty. However, the
US instrumentalises securities regulation to protect investors against fraud, which requires
flexibility in determining the scope of its enforcement. European jurisdictions generally
leave this matter to the consumer protection and criminal laws.

The approach in EU securities law does not overburden entrepreneurs with stiff
regulations and regulators with the impracticality of enforcement against online activities,
though arguably rendering individuals more vulnerable to fraud. The downside of the US
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approach, on the other hand, is that such increased control over the capital markets requires
enhanced enforcement capacity. The cost-effectiveness of this method is doubtful, and it
can put the innovation process in the financial markets at risk by cultivating uncertainty.

In Turkey, the CMB has not published a detailed position paper regarding the crypto-
assets that qualify as CMIs. However, considering the explanatory memorandum and Article
35/B of the New Law, the treatment of crypto-assets under the existing Turkish securities
regulation is very similar to that in the EU. Like in EU law, the instruments that are fungible,
negotiable on the capital markets and that resemble shares or debentures are securities under
Turkish law. Therefore, crypto-assets that meet these criteria are considered securities in
general. The CML mentions investment contracts as another type of instrument and gives
the CMB the authority to further designate other instruments.

Although recent legislative changes provided clarity, there are still areas that need to be
addressed by the CMB. For example, currently, issuance of securities by natural persons not
envisaged by the existing securities regulation. This gap needs to be addressed in the context
of investment tokens that are functionally equivalent to securities, as such tokens are and
can be issued by natural persons in practice.

On the other hand, intermediary activities conducted by way of business are subject
to capital markets regulation. With the recent legislative change, the provision of certain
crypto-asset services also became subject to CMB permission. In this context, the CMB
needs to address different ways in which the requirement to hold a permission applies for
activities on the crypto-assets that are securities or on other crypto-assets. For example,
whether a crypto-asset issuer would be dealing on own account when it engages in on-chain
trading by way of business; or advice on investments for which types of crypto-assets would
require licence can benefit further clarification.

5. CONCLUSION

The criteria applied to determine whether crypto-assets can be classified as securities
differ across jurisdictions. This study examined established frameworks in the UK, EU,
and US, and compared them against the situation under Turkish securities regulations. In
Turkey the absence of explicit and detailed guidance on when to apply securities regulations
to crypto-assets poses a challenge. While the July 2024 legislative amendments mark a
significant milestone by introducing definitions for crypto-assets and establishing a licensing
framework for CASPs, the boundary between crypto-assets that qualify as capital market
instruments and other crypto-assets still needs to be defined. Nevertheless, it is important to
note that Turkey’s regulatory position is closer to the EU, while the law also lists ‘investment
contracts among CMIs and it provides the CMB with powers to determine other CMIs.
Looking ahead, the effectiveness of the new Turkish legislation will depend heavily on the
implementation of regulatory technical standards by the CMB.
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ABSTRACT

The United Nations Convention on the Law of the Sea (LOSC) establishes a comprehensive
international maritime order. Its compulsory dispute settlement system serves as a cornerstone of the
LOSC's architecture. Naturally, compliance with the decisions of the LOSC mechanisms is critical
to the functioning of a rules based international legal order. Non-compliance risks undermining the
authority of international courts and tribunals and eroding the integrity of the LOSC regime. This
article examines the binding force of LOSC dispute settlement decisions, focusing on the implications
of the 2016 South China Sea (SCS) arbitration between the Philippines and China. Despite the
Tribunal’s unanimous award, China has consistently maintained a policy of non-compliance thus far.
This defiance, particularly from a great power, causes tensions within the LOSC dispute settlement
system. Nonetheless, State Practice shows overwhelming compliance in most cases. This demonstrates
that the system remains to be a credible mechanism. The SCS award, while currently resisted by
China, provides a strong legal basis that can influence future jurisprudence and state practice. The
article notably points out that China’s non-compliance may not be permanent.

Key words: South China Sea Arbitration, UNCLOS, Annex VII Arbitration, compliance with

arbitral awards, rule of law at sea

OZET

Birlesmis Milletler Deniz Hukuku Sézlesmesi, 1982 (BMDHS) denizlere iliskin kapsamli bir
uluslararast hukuk diizeni tesis etmektedir. BMDHS nin zorunlu uyusmazlik ¢6ziim sistemi, Sozlesme
mimarisinin en temel yap1 taglarindan biridir. Bu ¢er¢evede, BMDHSde 6ngoriilen mekanizmalar
tarafindan verilen uluslararasi mahkeme ve tahkim kararlarina riayet, kurallara dayali uluslararast
hukuk nizaminin iglerligi bakimindan kritik 6nemi haizdir. Bahsekonu kararlara riayet edilmemesi
ise, uluslararas: uyusmazliklarin ¢6ziim mekanizmalarinin itibarini zayiflatma ve BMDHS rejiminin
insicamini agindirma riski tagimaktadir. Bu calisma, BMDHS mekanizmalarinin kararlarinin
baglayici niteligini incelemekte; 6zellikle Filipinler ile Cin arasinda 2016 tarihli Giiney Cin Denizi
tahkimi kararinin denizde hukukun stiinligi bakimindan dogurdugu sonuglara odaklanmaktadir.
Tahkim mahkemesinin oybirligiyle verdigi karara ragmen Cin, bugiine kadar sozkonusu karar
tanimama ve uygulamama yoniinde istikrarlt bir tutum stirdiirmistiir. Birlesmis Milletler Giivenlik
Konseyi’nin (BMGK) daimi iiyesi ve ayn1 zamanda biiyiik bir deniz giicii olan bir devletin bu yéndeki
mezk(r tutumu, BMDHS uyusmazlik ¢6ziim sisteminin uzun vadeli stirdiiriilebilirligi bakimindan
yapisal gerilimlere neden olmaktadir. Bununla birlikte, uluslararas: devlet uygulamalart genel olarak
BMDHS mekanizmalarinin kararlarina yiiksek diizeyde uyumun kural, bunlara riayet etmemenin
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ise istisna oldugunu gostermektedir. Bu durum, mevcut sistemin biitiin olarak halen giivenilir bir
uyusmazlik ¢oziim yontemi olmayr stirdiirdiigiine isaret etmektedir. Giiney Cin Denizi karari Cin
tarafindan halihazirda direncle kargilanmakla birlikte, benzer konularda, gelecekteki uluslararast
hukuk ictihatlarint ve devlet uygulamalarini etkileyebilecek ziyadesiyle giiglii bir hukuki zemin
sunmaktadir. Calisma ayrica, Cin’in mevcut olumsuz tutumunun, ge¢misteki diger rnekler 1s1ginda,
zaman icerisinde degisebilecegine dikkat ¢ekmekredir.

Anahtar Kelimeler: Giiney Cin Denizi Tahkimi, BMDHS, Ek VII Tahkimi, tahkim kararlarina
riayet, denizde hukukun Gstiinlagi

1.INTRODUCTION

Under customary international law, States are obliged to resolve their disputes by peaceful
means. The UN Charter' provides that parties to any dispute which is likely to endanger
international peace and security shall seek a solution by negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement, regional arrangements, or other peaceful means
of their choice. The same obligation is reaffirmed in the law of the sea context. 1982 Law of
the Sea Convention (LOSC)? establishes a comprehensive legal order for the world’s oceans,
notably, with dispute settlement forming an integral component under the Convention.?
LOSC echoes the UN Charter, requiring States Parties to settle any dispute concerning the
interpretation or application of the Convention by peaceful means* in accordance with the

UN Charter.?
The First United Nations Conference on the Law of the Sea (UNCLOS 1), held in

Geneva in 1958, marked the first broad attempt to regulate ocean governance. The resulting
Geneva Conventions were milestones in the history of the law of the sea, but they did not
create a standing dispute settlement system. Instead, they were accompanied by an Optional
Protocol on compulsory dispute settlement. Therefore, it was binding only for States Parties
to the Protocol. Not surprisingly, very few States accepted this mechanism, and it was
never actually used. It was not until UNCLOS III (1973-1982) that the international
community incorporated an integral comprehensive dispute settlement regime directly into
the treaty text. Indeed, that is why LOSC is broadly acknowledged as a package deal. In this

respect, the Convention made the binding dispute settlement system as cornerstone of its

! See Article 33 of the UN Charter.

United Nations Convention on the Law of the Sea, adopted on 10 December 1982, entered into force 16 November
1994, 1833 UNTS 397.

> The Republic of the Philippines v The Peoples Republic of China, PCA Case No 2013-19, Award (12 July 2016) para 2.
4 See Article 279 of LOSC.

> Stephen Fietta and Robin Cleverly, A Practitioners Guide to Maritime Boundary Delimitation (OUP 2016) 122.
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architecture.®

The LOSC dispute settlement system has successfully resolved numerous maritime
disputes and set guiding precedents since its entry into force for over three decades.
Given that LOSC incorporated compulsory procedures entailing binding decisions,
naturally, compliance with the decisions of such procedures warrants a closer investigation.
Compliance is intrinsic to the legitimacy of rules based international legal order. By virtue
of the compulsory jurisdiction, the legal parity between powerful and less powerful States
as well as between powerful States can be ensured. This allows resolving disputes peacefully
on an equal footing. Without it, international system cannot be expected to operate
effectively. Moreover, persistent non-compliance risks undermining the overall authority of
international courts and tribunals. And this becomes even more so when great powers such
as the permanent members of the United Nations Security Council (UNSC) fail to comply,
given that their practice can create precedents for other States. Besides, a potential emerging
pattern of non-compliance may discourage recourse to third party dispute settlement
mechanisms. Evidently, this may eventually erode the integrity of LOSC regime and rule
of law at sea as well as cause escalation. Therefore, compliance remains indispensable to
the credibility of the dispute settlement system and to the broader rule of international
maritime law.’”

On 12 July 2016, the ad hoc Arbitral Tribunal in the Philippines v. China arbitration
issued its Final Award®, which is largely conceived as in favor of the Philippines. The Tribunal
held that China’s historic rights claim beyond LOSC limits were invalid. Moreover, it was
rendered that none of the disputed features generated maritime jurisdiction zones beyond
the territorial sea, and that certain low-tide elevations lay within the Philippines’ EEZ. It
also found China has been in violation of several articles of LOSC’ and the Convention
on the International Regulations for Preventing Collisions at Sea, 1972 (COLREGs), in
relation to unlawful fishing restrictions, unsafe navigation, environmental harm, and large-
scale land reclamation. Indeed, it seems that the Philippines succeeded on all its principal

¢ Nartalie Klein, ‘Expansions and Restrictions in the LOSC Dispute Settlement Regime’ (2016) 15 Chi J of Int
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claims.' Yet the broader question is what the South China Sea (SCS) Award means for the
parties and LOSC dispute settlement regime if China continues to refuse compliance. This

question becomes even more important while we mark the tenth anniversary of the SCS
Award in 2026.

As expected from the outset, China immediately declared the decision “illegal, null, and
void” and consistently continued to argue that the Tribunal lacked jurisdiction. China has
maintained its “Four Noes” policy, namely, no acceptance, no participation, no recognition,
and no compliance. It is observed that Beijing pursued a “lawfare” strategy combining
legal and operational measures. For instance, one year after the ruling, the Chinese Society
of International Law issued a large volume critique challenging the Tribunal’s findings.
Moreover, China continued its state practices such as establishing governance structures over
disputed areas, naming undersea features, and enacting domestic legislation. In contrast,
the Philippines, which had initially hailed the ruling as a “milestone”, later described it as
“a piece of paper” to be set aside in bilateral talks with China. These sharply contrasting
positions fueled debate over the binding force and practical effect of LOSC dispute
settlement decisions. Having said that, over time, Manila shifted course. For example, in his
2020 address to the UN General Assembly (UNGA), the then President Duterte affirmed
that the Award formed part of international law irrespective of the policies of the changing
governments in his country. Likewise, the following year, the then Foreign Affairs Secretary
of the Philippines followed the same discourse.'!

The SCS Arbitral Award has been aptly seen as a landmark case. It is widely regarded as
one of the most significant interpretations of LOSC to date. The Award provided the first
thorough analysis of Article 121 i.e., so-called regime of the islands. Nevertheless, this was
aptly confined to elucidating the entitlement and didnt extend to the treatment of islands
in actual maritime boundary delimitation. This was the right approach as the Tribunal
wasn't asked to deliberate on maritime boundary delimitation in the first place. And notably
it didn’t have jurisdiction to do so due to Chinese declaration. Within a decade after the
conclusion of the arbitral process, Beijing is yet to comply with the Award. As Davenport
observes, China’s categorical rejection of the Award has created deep structural tensions
within the LOSC dispute settlement regime.'?

1 The South China Sea Arbitration (The Republic of the Philippines v The People’s Republic of China) (PCA Case
No 2013-19), Award (12 July 2016) https://pcacases.com/web/sendAttach/2086\ accessed 23 December 2025.
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and Nguyen Thi Lan Huong, “The SCS Arbitration Award: 5 Years and Beyond’ (The Diplomat, 2021) https://
thediplomat.com/2021/07/the-south-china-sea-arbitration-award-5-years-and-beyond/ accessed 1 September
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Nevertheless, whether the current policy of non-compliance can be reversed and more
broadly its real-world impact on the rule of international maritime law is yet to be seen."
Therefore, this issue extends beyond the bilateral dispute of two States Parties as it raises
concerns for the broader law of the sea regime. Evidently, the long-term stability of the
LOSC dispute settlement regime depends on the States Parties” willingness to accept and
implement its binding decisions.'*

In light of the foregoing, this study first outlines the relevant aspects of dispute settlement
under the LOSC, then examines the binding force of various dispute settlement mechanisms
under the Convention, with a particular focus on Annex VII arbitration. Lastly, it critically
investigates the impact of the SCS Arbitral Award on the occasion of its tenth anniversary
and discusses compliance issues with a view to zoom in on the broader implications for the
law of the sea regime.

2. THE SETTLEMENT OF DISPUTES UNDER LOSC

The LOSC governs the settlement of disputes under its dedicated Part XV, and relevant
annexes. Part XV strongly reaffirms the general obligation of States Parties to resolve disputes
peacefully and recognizes that a range of procedures may be used to this end. In this context,
LOSC reiterates States’ obligations' under the UN Charter'® to settle maritime disputes by
peaceful means."” It is truism that the consent is one of the pillars of international law. Thus,
a State cannot be compelled to submit to dispute settlement without its consent. Under
the Convention, subject to specified few exceptions, States Parties can unilaterally refer
their matters to adjudication. Notably, other parties’ consent is not required, as by ratifying
the Convention States have already submitted their prior consent to compulsory dispute
settlement mechanisms.'®

Indeed, this is a rare feature among multilateral treaties. Not surprisingly, the text of Part
XV is widely regarded as one of the most comprehensive and advanced dispute settlement
frameworks in international law. As part of its package deal framework, the LOSC’s
mandatory sophisticated dispute settlement system prevents “cherry picking”. Hence, States
cannot enjoy benefits without accepting obligations such as complying with the binding

Christopher Whomersley “The South China Sea Arbitration and its Implications’ in Keyuan Zou (ed), Routledge
Handbook of the South China Sea (Routledge 2021) 437-445.
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9-10; Lan Ngoc Nguyen, “The LOSC Dispute Settlement System: What Role Can It Play in Resolving Maritime
Disputes in Asia?” (2018) 8 Asian J Inc1 L 1, 100-101.
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16 See Articles 2(3), 33(1), and 51 of the UN Charter.
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dispute settlement decisions."

The compulsory dispute settlement provisions of LOSC were aimed to safeguard the
Convention’s integrity by deterring unilateral interpretations that might upset the balance
between competing interests achieved by the LOSC. LOSC identifies four compulsory
procedures for dispute settlement.”” Namely, the International Tribunal for the Law of the
Sea (ITLOS); the International Court of Justice (IC]); Annex VII arbitration; and Annex
VIII special arbitration. The decisions of these mechanisms are final and binding.*! Thanks
to its inherent flexibility, which perhaps partly explains why it was widely adhered to, States
Parties may, by declaration, indicate their preferred procedures. If the parties to a dispute
have made matching declarations, that forum will be used unless they agree otherwise. If
their choices differ, or if no declaration has been made, notably, the default mechanism is
Annex VII arbitration.??

Notably, LOSC allows States, upon or after becoming a party, to exclude specified
categories of disputes from compulsory settlement under Part XV.* These include disputes
on maritime boundary delimitation and historic bays or titles; disputes concerning military
activities and certain law enforcement actions; and disputes where the UNSC is seized of
the matter. As of writing, 43 States Parties have lodged Article 298 declarations.*

Robin Churchill and Jacques Hartmann, Submission to the House of Lords Select Committee Inquiry: UNCLOS:
fit for purpose in the 21st century? (Written Evidence, 26 November 2021); Nguyen (n 14) 91; Richard Collins,
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International Dispute Settlement (Cambridge 2022) 1; Bernard Oxman, ‘Courts and Tribunals: The ICJ, ITLOS,
and Arbitral Tribunals’ in Donald Rothwell and others (eds), The Oxford Handbook of the Law of the Sea (OUP
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Pursuant to Annex VII, disputes may be unilaterally submitted to arbitration,” and
proceedings can continue even in the absence of one party provided the tribunal is satisfied of
its jurisdiction and that the claim is well founded in fact and law.? In the event of unilateral
initiation of dispute settlement, a respondent State may tactically choose not to participate.
Since LOSC entered into force in 1994, numerous disputes have been resolved under its
compulsory jurisdiction provisions, generally with the participation of both parties. This
pattern shifted in 2013, when China and Russia refused to participate, invoking their Article
298 exclusions, in the arbitration cases initiated by the Philippines and the Netherlands,
respectively. In both instances, jurisdiction was asserted under LOSC, as the respondents
had consented upon becoming parties to the Convention. Yet both States maintained that
jurisdiction was lacking. Nevertheless, the tribunals proceeded to hear the cases and render
their awards. In fact, non-participation doesnt relieve States of their obligations under a
final award. Therefore, it can be construed only as a legal or political reaction. *

Tzeng reframes the non-participation phenomenon not as a legal problem, but as
a deliberate strategy with various forms which may also include partial or informal
participation. He convincingly enlists the examples and varying trends in international
adjudication over the years in various judicial fora. Tzeng also aptly notes that while non-
participation may negatively impact the legal outcome of a case, it can be an effective when
a state primarily aims to emphasize its political position.?®

Nevertheless, non-participation appears to be problematic. First and foremost, the
dialectic process is incomplete in the absence of one of the parties. A court or tribunal may
thus feel compelled to go beyond its traditional role and anticipate the arguments of the
missing party. Obviously, this is not an ideal situation. Moreover, it can negatively impact
on the participating side as the Court or Tribunal may feel compelled to fill the shoes of the
missing side. Furthermore, a State’s non-participation, often coupled with strong rhetoric,
can eventually prejudice its nationals against the proceedings and its outcome. Hence, this
can complicate future compliance with an adverse ruling, as it may be perceived domestically
as an unwelcome political compromise rather than the fulfilment of a legal obligation.

Additionally, non-appearance or eventual disregard of judgments may have detrimental
broader implications on the rule of international maritime law. For instance, it could deter
States from initiating compulsory proceedings in the first place. It may also reinforce the
perception that the LOSC dispute settlement system can be set aside.”’ In this context,

% See Article 1 of Annex VIL.

26 See Article 9 of Annex VII.
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Judge Wolfrum and Judge Kelly, in their Joint Separate Opinion in the Arctic Sunrise
case, observed that non-appearance undermines both the absent party’s own legal position
and the other party’s ability to pursue its claims within the proceedings. More critically, it
impedes the tribunal’s work, often forcing it to rely on unilateral presentations without the
benefit of the opposing side’s arguments. This is something that cannot be fully remedied
by recourse to public-domain facts. And most certainly it cannot be expected for Tribunal to
act as legal representative of the non-appearing party. Therefore, for States that have already

consented to such a system by ratifying LOSC, non-appearance is not the ideal conduct.*

Indeed, there are very good reasons for the disputing parties to participate in arbitral
proceedings. For instance, arbitration is a notably flexible mechanism. It allows the parties
to have significant control over procedural and logistical matters, including the composition
of the tribunals, choice of seat, the conduct of hearings, the timetable for submissions, and
appointment of experts. Hence, non-participating party deprives itself of these significant
opportunities.”’ In light of the foregoing, arguably non-participation doesn’t seem to be an
effective strategy for achieving a favourable outcome within a dispute settlement mechanism.
Perhaps, it may be more accurately characterized as a political tactic at best which prioritizes
rhetorical goals rather than legal objectives.

3.BINDING FORCE OF ANNEX VII ARBITRATION

Adverse or non-satisfactory decisions are inevitable in international adjudication at
least for one of the parties if not for both. In this context, the clearest expression of a
state’s commitment to the rule of law lies in its willingness to comply with judgments or
awards, even when unfavourable. Despite its imperfections, a rules based system remains far
preferable to the absence of one. Because it ensures that even the most powerful States are
not beyond the reach of international law.**

The emphasis on compulsory and binding dispute settlement in the LOSC was driven by
several objectives. Compulsory procedures were designed as the cement ensuring uniform
interpretation, deterring unilateral maximalist claims, and safeguarding the treaty’s integrity
as a whole. At the heart of this system is Article 296, which provides that any decision
rendered under the Convention “shall be final and shall be complied with by all the parties
to the dispute”. This is a principle reiterated in Annex VII arbitration.?® If the validity of such
decisions were contingent on subsequent party approval, then the authority of international
courts and tribunals would be fundamentally undermined. This binding nature of awards
also finds support in broader UN practice. The UN Millennium Declaration called upon
Member States to ensure compliance with ICJ decisions, and while not expressly extended
to other fora, the same rationale is equally relevant to Annex VII tribunals. Likewise, the
UNGA, in its recurring resolution on “Oceans and the Law of the Sea” has underscored

3 The ‘Arctic Sunrise” Case (Kingdom of the Netherlands v. Russian Federation), Order of 22 November 2013, ITLOS
Reports 2013, p 238, Joint Separate Opinion of Judge Wolfrum and Judge Kelly, 257-58.

1 Fietta and Cleverly (n 5) 126-27, 130-31.
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States” obligation to ensure prompt compliance with the decisions of international courts
and tribunals.?*

Be that as it may, the decisions of the Annex VII Arbitral Tribunals lack an enforcement
mechanism comparable to that of the World Trade Organization (WTO) Dispute Settlement
Body, or the Council of Europe’s Committee of Ministers for the European Court of Human
Rights (ECtHR) decisions.” The Committee of Ministers of the Council of Europe, for
example, monitors the execution of ECtHR judgments and it publishes compliance reports.
The Inter-American Court of Human Rights requires periodic State reports and holds
compliance hearings with the participation of stakeholders. Although such mechanisms fall
short of strict enforcement and can be ignored, they strengthen incentives by publicizing
non-compliance and providing tools for other States to exert diplomatic pressure.*

Diplomatic pressure has historically played an important role in securing compliance
with international judgments. For example, Nicaragua’s successful appeal to the UNGA
for compliance with the ICJ’s Nicaragua v. United States judgment®” demonstrates that
persistent political engagement can be instrumental for compliance. In the ICJ context,
the UN Charter even provides a formal, though politically sensitive, mechanism. In this
respect, Article 94(2) allows a party to refer non-compliance to the UNSC, which may
make recommendations or decide upon measures to secure enforcement. By contrast, LOSC
contains no comparable provision. Implementation of its binding decisions depends largely
on the good faith of States Parties and the application of diplomatic and political pressure

through the SPLOS, the UNGA, or bilateral channels.*

The credibility of any judicial forum ultimately depends on compliance. Persistent
defiance erodes confidence in the system, undermines legitimacy, and may weaken the
authority of the dispute settlement system.”” Indeed, eventually, non-compliance may
undermine LOSC institutions, disrupt the delicate balance of the competing interests
achieved by the Convention’s compromises, and risk destabilizing the rule of law at sea. Yet
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compliance is not the sole measure of success. Even when resisted, LOSC decisions may
clarify and develop the law and influence inter-State conduct. %

The absence of a formal enforcement mechanism under international law does not render
judicial decisions irrelevant. Even great powers that initially reject adverse rulings have, in
some instances, later engaged in partial or tacit compliance under domestic, diplomatic,
or reputational pressure. The precedents of Nicaragua v. United States and Arctic Sunrise
(Netherlands v. Russia) illustrate this dynamic: although both States refused to participate,
they ultimately undertook measures, such as lifting sanctions or releasing detained vessels
and crew, that aligned with the judgments. Hence non-participation and rhetorical defiance
don’t necessarily mean permanent non-compliance.!

Fortunately, state practice shows overwhelming compliance in most cases. Compliance
has been particularly evident in cases concerning the arrest, detention, and release of vessels;
protection of the marine environment; and the determination of maritime entitlements
and boundaries. Instances of non-compliance are rare and often partial. Thus, overall, the
LOSC dispute settlement system remains a credible mechanism. And it contributes to legal

stability and peaceful resolution of disputes at sea.*?

4. THE SCS ARBITRATION
4.1. INTRODUCTION

The SCS is a semi-enclosed sea in the western Pacific covering nearly 3.5 million square
kilometres. It is bordered by China, the Philippines, Taiwan, Viet Nam, Malaysia, Brunei,
Singapore and Indonesia. It serves as a vital maritime corridor linking the Pacific and Indian
Oceans. It has rich fishing resources. Moreover, it is believed to contain substantial oil and gas
reserves. The SCS has been the scene of one of the world’s most complex maritime disputes,
with recurring tensions threatening global peace and security. Notably, all littoral States are
parties to the LOSC, thereby they are subject to the compulsory dispute settlement.®

Throughout the dynastic period, Hainan marked the southern limit of China’s territorial
reach, and no SCS feature was claimed or effectively occupied by China.* The Philippines
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submitted 178 historic maps to Arbitral Tribunal, the earliest of which dates to 1136
produced in China. The common features of these historic maps are the fact that Chinas
southern most claim was the Hainan island. The situation began to shift with France’s
occupation of the Paracel Islands in the early 1930s. In response, China articulated a formal
position in a Note Verbale dated 29 September 1932, transmitted to the French Ministry
of Foreign Affairs. In that diplomatic note, China asserted that the Paracels Islands were
located approximately 145 nm from Hainan Island and constituted the southernmost extent
of Chinese territory. This Note represents one of the earliest instances in which China
advanced an explicit claim to south of the Hainan Island. In 1946, China took control
of part of the Paracels and occupied Itu Aba in the Spratlys, marking its first expansion
southward beyond Hainan into the SCS.%

Although the first version of the nine dash-line map had first been produced in 1947 by
the Republic of China, prior to the establishment of the People’s Republic of China in 1949,
it was only circulated domestically. Thus, it carried no legal effect vis-a-vis other States.
China’s nine-dash line claim acquired international visibility only in 2009 through two
Notes Verbale* objecting to the joint submission of Vietnam and Malaysia, and Vietnam’s
individual submission to the Commission on the Limits of the Continental Shelf. In those
communications, China asserted “indisputable sovereignty over the islands in the SCS and
the adjacent waters”. Moreover, it also claimed sovereign rights and jurisdiction over the
relevant waters, seabed, and subsoil, as illustrated by the enclosed nine dash-line map. As
one would expect, these assertions prompted formal protests by the Philippines, Indonesia,
Vietnam, and several other States, all of which rejected the nine-dash line as lacking any
basis under the law of the sea.”” A quick glance at any chart depicting the nine-dash line
reveals the scope of China’s maximalist claim over virtually the entire SCS. Notably, it
significantly encroaches upon the entitlements of other littoral states which undermine any
notion of equitable sharing.*®

On 22 January 2013, the Philippines initiated arbitration against China under the LOSC.
As neither State had made a declaration designating their preferred forum, Annex VII
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arbitration applied by default.®” Both the Philippines® and China’!, as parties, had already
given their prior consent to be bound by its dispute settlement provisions. Accordingly, the
Philippines was entitled to unilaterally commence proceedings under Part XV and Annex

VII.>2
The Philippines appointed its arbitrator under Annex VII. And China failed to appoint

its own, Judge Yanai as the President of ITLOS therefore made the remaining appointments
pursuant to Annex VIL.>* In this regard, a five-member arbitral tribunal was constituted,
composed of some of the most eminent experts in the law of the sea including the four

ITLOS Judges. The Tribunal designated the Permanent Court of Arbitration (PCA) as

registry.>

The dominant view is that the Philippines “won” the SCS Arbitration.”® In a unanimous
award, the Tribunal held that China’s claim to historic rights within the nine-dash line
lacked legal foundation under LOSC. It further determined that several features within
the Philippine EEZ such as Mischief Reef and Second Thomas Shoal formed part of the
Philippines’ EEZ and thus could not generate maritime zones for China. The Tribunal also
concluded that none of the features in the Spratly Islands qualified as “islands” in the legal
sense, and thus none could generate an EEZ.> Also, the Tribunal addressed the legality of
certain Chinese actions. Given the Convention’s limits on compulsory dispute settlement,
the Tribunal expressly refrained from ruling on sovereignty over land territory or from
delimiting any maritime boundary between the Parties.””

4.2. PROCEDURAL BACKGROUND AND JURISDICTION

Since China categorically and consistently rejected the jurisdiction of the SCS Arbitral
Tribunal and even declined to participate to argue the same, the procedural background and
jurisdictional issues merit a brief reconsideration before turning to matters of compliance.

The Philippines adopted a deliberate strategy in framing its case to secure rulings on
specific issues. It avoided bringing forth questions of sovereignty or maritime boundary
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50 Ratified on 8 May 1984.

51 Ratified on 7 June 1996.

52 International Tribunal for the Law of the Sea, ‘Declarations made by States Parties under article 287 https://

www.itlos.org/en/main/jurisdiction/declarations-of-states-parties/declarations-made-by-states-parties-under-

article-287/ accessed 13 August 2025; PCA (n 3) para 106; J. Ashley Roach, ‘Dispute Settlement Mechanisms

for SCS Issues’ in Keyuan Zou (ed), Routledge Handbook of the South China Sea (Routledge 2021) 411, 413;

Caitlin Campbell and Nargiza Salidjanova, ‘South China Sea Arbitration Ruling: What Happened and What's

Next?” (Center for a New American Security, 2016) https://www.cnas.org/publications/report/south-china-sea-

arbitration-ruling-what-happened-and-whats-next accessed 1 September 2025.

53 See Article 3 of Annex VII.

54 Marvel (n 35) 473-74.

> Whomersley (n 13) 437-45.

% Kraska (n 43) 243.

7 PCA, “The South China Sea Arbitration (The Republic of the Philippines v. The People’s Republic of China)’ (Press
Release, 12 July 2016) https://pcacases.com/web/sendAttach/1801 accessed 15 July 2025.
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delimitation. Its submissions focused on the legal basis of the Parties” rights and obligations
in the SCS, particularly the incompatibility of China’s nine-dash line with LOSC; the
classification of disputed maritime features and the maritime zones they may generate; the
lawfulness of China’s activities, including interference with Philippine sovereign rights;
and whether China’s large-scale land reclamation unlawfully aggravated the dispute.”® In a
nutshell, the SCS arbitration primarily concerned disputes over maritime entitlements in the
SCS, including the legal status of specific maritime features, the extent of the entitlements
such features could generate, and the lawfulness of certain actions by China alleged by the

Philippines to violate LOSC. *°

China’s jurisdictional objections rested primarily on its 2006 declaration under Article
298, which permits States Parties to exclude certain categories of disputes most notably
those concerning the interpretation or application of Articles 15, 74, and 83 on maritime
boundary delimitation from compulsory procedures. The Tribunal, however, held that the
Philippines’ claims concerned the status and maritime entitlements of certain features,
not the delimitation of maritime boundaries. It reasoned that such an exception does not
apply where a State claims maritime zones regarded by others as part of the high seas, and
remarkably entitlement disputes can be distinct from delimitation disputes. In contrast,
China argued in its Position Paper that the issues subject to arbitration were inseparable
from maritime delimitation and thus excluded under Article 298. However, the exclusion
applies strictly to the categories listed in Article 298, and the Philippines carefully framed
its claims to avoid matters of boundary delimitation. The issues subject to arbitration did
not require the Tribunal to delimit a maritime boundary in SCS. The central question
before the Tribunal was therefore not where the boundaries lie, but what maritime zones
these features are entitled to generate. The Philippines legal team skilfully avoided claims
that would fall within China’s exclusion. Since the Philippines had not sought boundary
delimitation, the Tribunal found the case outside the Article 298 exception.®

Pursuant to Article 288, the Tribunal determined its own jurisdiction, issuing an Award
on Jurisdiction and Admissibility in October 2015, before addressing the merits. Article
9 of Annex VII was central to this approach which prevents proceedings from being
frustrated by a refusal to appear. The Tribunal took extensive steps to ensure procedural
fairness, including issuing detailed requests for further submissions, circulating questions
in advance of hearings, and relying on China’s Position Paper, diplomatic notes, and press
releases. Nevertheless, this is far from what the Philippines has submitted which is around
40 written submissions including memorials and written responses between 30 March
2014 to 26 April 2016. In its Position Paper and subsequent statements, China argued

5% Ibid; Whomersley (n 13) 426-27.

59 Stefan Talmon, “The South China Sea Arbitration and the Finality of ‘Final’ Awards’ (2017) 8 JIDS 2, 388-89.

% Whomersley (n 13) 426-27; Beckman and Sim (n 22) 238-240; Klein (n 6) 411-12; Paul Reichler, Center for
Strategic & International Studies, ‘Recent Trends in the South China Sea and U.S. Policy: Day 2 Welcome and
Keynote’ (YouTube, 11 July 2014) https://www.youtube.com/watch?v=CCoiBS1bdIY accessed 2 September 2025;
Malcolm D Evans and Reece Lewis, Islands, Law and Context: The Treatment of Islands in International Law (Edward
Elgar Publishing 2023) 65-66.
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that the dispute concerned matters of territorial sovereignty and maritime delimitation
issues which are expressly excluded from compulsory procedures by its 2006 declaration. It
further contended that the Philippines had breached obligations to resolve disputes through
bilateral negotiations and consultations. China thus maintained that the proceedings were
inconsistent with international law and that its refusal to participate was both justified.

The Tribunal, however, determined that the Philippines had framed its case within
the limits of LOSC and that China’s non-participation did not nullify its prior consent
under the Convention. It also drew on materials submitted by non-parties such as Taiwan,
and the expertise of independent experts, while ensuring that both parties were afforded
opportunities to comment on the evidence relied upon. From the outset, China returned
Tribunal’s correspondence and reiterated its objection to jurisdiction publicly. Yet its refusal
to appear did not negate its prior consent to LOSC’s compulsory dispute settlement regime.
As the Tribunal stressed, party status derives from consent to jurisdiction, not from physical
appearance before the adjudicatory body. Consistent with LOSC regime, China remained
a party to the case and therefore is legally bound by the award notwithstanding its non-
participation.®!

4.3. COMPLIANCE AND BROADER IMPLICATIONS FOR THE
RULE OF INTERNATIONAL MARITIME LAW

Article 26 of the Vienna Convention on the Law of Treaties (VCLT)®? affirms that
every treaty in force is binding and must be performed in good faith. This well-established
obligation is equally applicable to the dispute settlement section of LOSC. Article 279
requires peaceful settlement in accordance with the UN Charter. Furthermore, Article 300
obliges States to fulfil their treaty obligations in good faith and to refrain from abuse of rights.
More specifically, Article 296 and Article 11 of Annex VII reinforce the final and binding
nature of decisions, prohibiting conduct that would frustrate their implementation.®

In its statement of 12 July 2016, the Ministry of Foreign Affairs of China declared the
arbitral award rendered under Annex VII of LOSC to be “null and void”. China argued that
the essence of the case concerned issues of territorial sovereignty and maritime delimitation,
and it accused the Tribunal of jurisdictional overreach. Besides China pointed out that

61

Chinese MFA, Position Paper of the Government of the People’s Republic of China on the Matter of Jurisdiction in
the South China Sea Arbitration Initiated by the Republic of the Philippines available at https://www.fmprc.gov.cn/
nanhai/eng/snhwtlewj_1/201606/t20160602_8527277 .htm; Qu (n 22) 212-213; Douglas W. Gates, ‘International
Law Adrift: Forum Shopping, Forum Rejection, and the Future of Maritime Dispute Resolution’ (2017) 18 Chi J
Int’l L 312-16; Chinese MFA, ‘Statement of the Ministry of Foreign Affairs of the People’s Republic of China on
the Award on Jurisdiction and Admissibility of the South China Sea Arbitration by the Arbitral Tribunal Established
at the Request of the Republic of the Philippines’, 30 October 2015 available at: https://www.fmprc.gov.cn/eng/
gihdq_665435/2675_665437/2762_663528/2763_663530/202406/t20240607_11412225 html; Chinese MFA,
Press Statement, 13 July 2016 available at: https://www.mfa.gov.cn/eng/zy/gh/202405/t20240531_11367336.
html; PCA (n 52); PCA (n 3) paral15-122; Davenport (n 11) 78-83, 98-99; Phan and Nguyen (n 11) 41.
Vienna Convention on the Law of Treaties, adopted on 23 May 1969, entered into force on 27 January 1980, 1155
UNTS 331.

6 PCA (n 3) 459-60.
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the award undermined LOSC’s integrity and China’s sovereign rights. Accordingly, China
declared that it would not recognize or act upon the award, committing instead to pursue
settlement through bilateral negotiations.®* On the other hand, the Philippines, while not
abandoning the award, has at times set it aside in favor of bilateral talks.® According to Asia
Maritime Transparency Initiative, as of 2025, 27 governments have publicly called for the
ruling to be respected, while 17 have issued generally positive statements acknowledging
the verdict without explicitly urging compliance. Meanwhile, 8 governments have openly
rejected the ruling.®

Reportedly, in the aftermath of the arbitral decision, China continues to engage in activities
that undermine the sovereign rights of other littoral States in the SCS. While some isolated
actions aligned with the award’s conclusions (e.g., permitting limited return of Filipino
fishers to Scarborough Shoal, refraining from new large-scale reclamation projects), these

were not acknowledged as compliance or change in China’s well-known legal position.®”

Indeed, since 2016, China’s operational conduct and administrative practices in the SCS
seem to demonstrate a consistent rejection of the Tribunal’s findings. Although the Award
rejected China’s alleged historic rights claim and confirmed the Philippines’” entitlements in
the surrounding EEZ, reportedly, Chinese Coast Guard have continued its law enforcement
activities and interference with navigation and Filipino fishing activities well within the
Philippine’s EEZ. This conduct is depicted as harassment by the Philippines. For instance,
the Filipino vessels conducting scientific research near Spratly islands were subjected to
aggressive manoeuvres, military grade lasers and water cannon attacks of Chinese maritime
militia vessels in May 2025. Moreover, there were multiple incidents at Scarborough Shoal
in June-September 2025 period preventing Filipino vessels from operating in the area.
Reportedly, China has also enhanced its physical control over Scarborough Shoal as of
October 2025 through new floating barriers and the designation of a national environmental
reserve. Apparently, this is to further restrict the Scarborough Shoal to Filipino fishermen
which lies within the EEZ of the Philippines. Similarly, China appears to maintain a large
presence of Coast Guard units and maritime militia boats around Mischief Reef also within
the Philippine EEZ. In practice, this means that the Philippines’ access to its own EEZ
is basically blocked by China. Moreover, Beijing has taken legislative actions to establish
new districts in SCS. On the other hand, there has been reduction in large scale Chinese
reclamation activities in SCS. However, this may be perhaps better understood as the
completion of the initial phase of artificial island construction rather than a substantive shift
in non-compliance policy. In fact, it is submitted that China has recently directed its efforts
toward consolidating and upgrading the military infrastructure on the already reclaimed

% Chinese MFA (n 61).
6 Jayakumar (n 42) 281-91.

% Asia Maritime Transparency Initiative, ‘Arbitration Support Tracker https://amti.csis.org/arbitration-support-

tracker/ accessed 24 August 2025.
¢ Klein and McNally (n 7) 122-28; Campbell and Salidjanova (n 52).
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features.%®

Overall, the post-award record and Chinese official rhetoric reflect persistent and
systemic non-compliance, coupled with ongoing physical control over disputed features and
maritime spaces. Hence, arguably, if China’s conduct remains unchanged, it risks signalling
that adherence to international maritime law is discretionary. This would directly contradict
the objectives of promoting a rules based international maritime order.”’

Yet, notably, China hasnt denounced LOSC. On the contrary, it increasingly frames
and attempts to justify its non-compliance policy on LOSC. Beijing argues that SCS
Award is inconsistent with the LOSC. In this respect, Chinese diplomatic practice, such
as declarations and joint statements, repeatedly highlights the central role of the LOSC
albeit through an interpretation reflecting the selective reading of the Convention that
diverges sharply from that adopted by the Tribunal. This maximalist approach is also at
odds with the general approach of the law of the sea regime which consistently highlights
the necessity of achieving equitable outcomes.” A salient example is the joint declaration
issued by China and the Russian Federation which was circulated at the UN Security
Council on 11 July 2025. This joint communication invoked the LOSC as a foundational
instrument of the international maritime order. The declaration affirmed that: “5. States
have the right to participate in the making of, interpreting and applying international law
on an equal footing, and have the obligation to comply with international law in good faith
and in a coherent and consistent manner.”. And further underscored that: “18. The People’s
Republic of China and the Russian Federation emphasize the important role of the 1982
United Nations Convention on the Law of the Sea in maintaining the rule of law relating to
activities in the Oceans. It is of utmost importance that provisions of this universal treaty are
applied consistently, in such a manner that does not impair rights and legitimate interests of
States Parties and does not compromise the integrity of the legal regime established by the
Convention. "' Therefore, considering the foregoing, it appears that China continues to
rely on the LOSC as a source of legitimacy for its legal position to justify its non-compliance

with the SCS Award.

%  Japan Ministry of Defence, China’s Activities in the South China Sea: China’s Development Activities on the

Features and Trends in Related Countries (April 2025) available at: https://www.mod.go.jp/en/d_act/sec_env/pdf/
ch_d-act_b.pdf accessed 11 December 2025; Centre for International Law of the National University of Singapore,
‘South China Sea News Updates’ available at: hetps://cil.nus.edu.sg/research/ocean-law-policy/south-china-sea/
south-china-sea-news-updates/ accessed 11 December 2025.
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7 Ministry of Foreign Affairs of the People’s Republic of China, ‘Statement of the Ministry of Foreign Affairs of the
People’s Republic of China on the Award of 12 July 2016 of the Arbitral Tribunal in the South China Sea Arbitration
Established at the Request of the Republic of the Philippines’ (31 May 2024) https://www.mfa.gov.cn/eng/zy/
gb/202405/t20240531_11367334.html; ‘Foreign Ministry Spokesperson Lin Jian’s Regular Press Conference on
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html accessed 11 December 2025.
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from the Permanent Representatives of China and the Russian Federation to the United Nations addressed to the

Secretary-General’ (11 July 2025) UN Doc A/79/970-S/2025/463.
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China’s rejection of the 2016 award represents the most significant case of non-compliance
on substantial law of the sea issues under the LOSC dispute settlement system, raising
broader concerns about the credibility of international adjudication. Thus, it risks eroding
confidence in compulsory procedures under Part XV as an effective means of dispute
resolution. While China’s rhetoric casts doubt on the arbitration’s impact and the value of
the Philippines’ recourse to LOSC, its long-term position remains uncertain. It is submitted
that the States generally tend to comply with international rulings over time.”” It is hoped
that China’s current rejection of the award does not necessarily amount to permanent non-
compliance.”

There are indeed convincing reasons for compliance which serves disputing parties. First
of all, judicial and arbitral decisions provide finality, avoiding the escalation of disputes
and the risk of armed conflict. Second, compliance safeguards soft power. Thirdly, due
to national sentiments in certain disputes it may be politically costly for the governments
of disputing States to reach a compromise bilaterally. However, if a decision comes from
a dispute settlement mechanism, compliance with such decisions can be politically less
costly and less prone to criticism by their own publics. Ultimately, States recognize that the
alternative to a rules based order is instability. Hence, all States have a long-term interest in

compliance. 74

Notably, Tanaka notes that the legal impact of a judicial decision isn’t undone simply
because one party rejects its validity. While parties’ reactions matter, they don’t solely
determine a decision’s legal weight. Such rulings can influence future case law and how
third States interpret international legal norms. Therefore, they can certainly influence the
evolving jurisprudence and State practice.”” Moreover, they can provide legal basis for a
negotiated solutions in due course.

Defiance risks undermining the very integrity of the Convention. If a major power
can disregard its fundamental principles with impunity, others may follow, threatening
the coherence of a treaty from which China itself continues to benefit as a State Party.
As Reichler, lead counsel of the Philippines in the SCS case, aptly notes, weakening the
Convention may ultimately expose China to challenges from other great powers and erode
the legal protections it currently relies upon. Indeed, China as an emerging global maritime
power and seafaring nation may come to realization that rules based order serves its interests

72 Martijn Hoogelan, “The South China Sea Dispute and the Role of LOSC in the Settlement of the Dispute’ (2019)
32 Rev Quebecoise de Droit Int’l 93, 116; Klein and McNally (n 7) 122-28; Nguyen (n 14) 1006.

Government of China, ‘Statement of the Government of the People’s Republic of China on China’s Territorial
Sovereignty and Maritime Rights and Interests in the South China Sea (12 July 2016) https://english.www.
gov.cn/archive/publications/2016/07/12/content_281475391807773.htm accessed 2 September 2025; The
Embassy of the People’s Republic of China in New Zealand, ‘China Stays Committed to Peace, Stability and
Order in The South China Sea’ (18 April 2022) http://nz.china-embassy.gov.cn/eng/ztbd/NANHAI2015/202204/
t20220418_10669054.htm accessed 2 September 2025; Julian Ku and Chris Mirasola, ‘Tracking China’s
Compliance with the South China Sea Arbitral Award’ (Lawfare, 3 October 2016) https://www.lawfaremedia.org/

73
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better in the long run.”

Mixed disputes often present the greatest compliance challenges, since jurisdictional
contestation and the symbolic weight of sovereignty over territory make adverse decisions
politically harder to accept. However, the SCS arbitration is not of this character. Crucially,
the Tribunal did not rule on sovereignty issues, hence, leaving China’s core claim intact. In
this respect there is merit in following the wisdom of Reichler who proposes engagement
with China, rather than alienation, as a prospect for encouraging its adherence to the rule
of law. Seen in this light, there is much to gain for China. Compliance would not only
safeguard its long-term rights under LOSC but also strengthen its standing as a responsible
power committed to the rule of law. 77

5. CONCLUSION

The credibility of the LOSC dispute settlement system, and of international maritime law
more broadly, depends on States’ willingness to comply with the decisions rendered under its
compulsory procedures. State practice demonstrates that such compliance is overwhelmingly
the norm. Most decisions and awards have been sooner or later implemented, with instances
of non-compliance extremely rare and often partial. The system has thus proven credible.
The LOSC dispute settlement system not only facilitates the peaceful resolution of disputes
but also contributes to legal stability. Furthermore, it is also instrumental in the progressive
development of the law of the sea regime.

The SCS arbitration nevertheless illustrates the structural limits of the LOSC system
which essentially relies on consent and good faith rather than centralized enforcement.
While this is not unique problem of the law of the sea regime, the categorical rejection of
the Award by a permanent member of the UNSC puts certainly pressure on the LOSC
dispute settlement regime.

Nonetheless, even where an award is formally rejected, it may continue to influence
future State conduct. In this respect, China's non-compliance doesn’t deprive the Award
of its legal significance. On the contrary, the Award has clarified key aspects of the LOSC.
More importantly, it has also strengthened the legal positions of other SCS littoral States as
well. Furthermore, it provides a crucial reference point for future negotiations and dispute
settlement in the SCS. Its significance therefore extends beyond the bilateral dispute between
the two parties.

Compliance with international rulings contributes to the settlement of complex disputes,
reduces the risk of escalation, and promotes legal stability. This explains why most States,
including major powers, comply even with adverse decisions. Over time, considering
diplomatic and reputation consequences, Beijing's position may also evolve, as has occurred

in other instances of initial non-compliance.

76 Diane A. Desierto, ‘Enforcement Options and Paths to Compliance: Disputants and Global Stakeholders in
Philippines v. China’ (2018) 8 Asian]JIL 71-75; Marvel (n 35) 484-86; Reichler (n 14) 9-10.

77 Klein and McNally (n 7) 114, 139; Reichler (n 14) 14.
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ABSTRACT

This paper explores potential lasting solutions to the crisis of internal displacement in Afghanistan as
identified by Internally Displace People (IDPs) in the country. The arguments are based on interviews
with IDPs, Afghanistan’s government officials as well as local and international humanitarian aid
providers. Empirical findings indicates that while war had been the main cause of internal displacement
in Afghanistan, drought, natural disasters, and a lack of income-generating opportunities also
contributed to this complex problem. This situation has caused loss of dignity, poverty and suffering
among IDPs across the country. Although various phases of the long Afghan war had caused internal
displacement over the past four and a half decades, failure to find lasting solutions to displacement
contributed to continued displacement, suffering and to war. We argue that local and international
responses to the IDPs problem in Afghanistan have been inadequate, uncoordinated, focused on
‘short-termism’, and have lacked a long-term vision. We conclude that lasting solutions to the crisis
require a combination of sustainable peace, inclusive state institutions, strong political will from the
international community and from Afghanistan’s ruling authorities as well as targeted development
aid. Such efforts must support the dignified return of IDPs and their reintegration into their places of
origin, or their permanent settlement in the communities where they currently live.

Keywords: Internally Displaced Persons (IDPs), war, violence, Indignity, inclusive development,
sustainable peace, Afghanistan.

OZET

Bu makale, Afganistandaki iilke i¢inde yerinden edilenler (IDP’ler) tarafindan belirlenen, tilkenin i¢
yerinden edilme krizine yonelik potansiyel kalict ¢6ziimlerini incelemektedir. ileri siiriilen diisiinceler
IDP’lerle, Afganistan hiikiimet yetkilileriyle, yerel ve uluslararasi insani yardim saglayicilariyla yapilan
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goriismelere dayanmaktadir. Ampirik bulgular, Afganistan'da i¢ yerinden edilmenin baglica nedeni
savas olmasina ragmen kuraklik, dogal afetler ve kazang firsatlarinin eksikliginin de bu karmagik
probleme katkida bulundugunu géstermektedir. Bu durum, iilke genelindeki IDP’ler arasinda insan
onuru zedelenmesi, yoksulluk ve aciya yol agmigtir. Uzun Afgan savaginin son kirk bes yil boyunca
cesitli asamalariyla i¢ yerinden edilmeye yol agmis olmasina ragmen, yerinden edilme sorununa kalict
¢oziimler bulunamamasi, siirekli olarak bu sorunun devamina, aciya ve savasa katkida bulunmustur.
Makalede, Afganistandaki IDP sorununa yonelik yerel ve uluslararasi miidahalelerin yetersiz,
koordinasyonsuz, kisa vade odakli ve uzun vadeli bir vizyondan yoksun oldugunu savunuyoruz.
Sonug olarak, krize kalici ¢éziimler bulabilmek igin siirdiiriilebilir baris, kapsayict devlet kurumlari,
uluslararast toplum ve Afganistan otoritelerinin gliglii siyasi iradesi ile hedefe yonelik kalkinma
yardimlarinin bir kombinasyonuna ihtiyag bulunmakrtadir. Bu yondeki ¢alismalar, IDP’lerin onurlu
bir sekilde asil yerlesim yerlerine donmelerini ve yeniden entegrasyonlarini ya da mevcut yasadiklar:
topluluklara kalici olarak yerlesmelerini desteklemelidir.

Anahtar kelimeler: IDPs, iilke ici yerinden edilme, savas, siddet, onur kirict muamele, kapsayict
kalkinma, siirdiiriilebilir barig, Afganistan

1.INTRODUCTION AND RESEARCH METHODS

Afghanistan had been used as a battlefield by competing regional and global powers since
its invasion by the Soviet Red Army in December 1979 until the withdrawal of the US-led
NATO forces from the country on 15 August 2021. The long and devastating war resulted
in the displacement of several million Afghans inside and outside the country over the
years. ! Internal displacement became a constant feature of Afghan society throughout this
period, and yet neither Afghanistan’s Government(s), nor international organisations have
ever offered lasting solutions. This situation contributed to both continued suffering and
continued war(s). In discerning lasting solutions, which are meaningful to the Internally
Displaced Persons (IDDPs), this research provides a detailed account of their experiences of
violence, displacement, and loss of dignity, as well as national and international responses.*

Due to the security situation, the researchers were not permitted to visit Afghanistan, and
therefore all data was collected from a distance either via telephone, or using tablets with
the assistance of local research facilitators in the country. To ensure a full range of insights,
experiences and stories, the research sample included IDPs, humanitarian field staff, and
senior professionals (humanitarian and political). The sample was drawn from different
provinces, key regions, and cities to ensure data from across Afghanistan was captured. This

' UNHCR, Global Focus: Afghanistan Situation (2025) <https://reporting.unhcr.org/operational/situations/
afghanistan-situation#:~:text=In%202025%2C%20UNHCR%20will%20deliver,focus%200n%20women%20
and%20girls> ; UNHCR, Afghanistan Refugee Crisis Explained (USA for UNHCR, 19 July 2024) <https://www.
unrefugees.org/news/afghanistan-refugee-crisis-explained/> ; Schmeidl S, Four Decades of Afghan Displacement
(German Federal Agency for Civic Education (Bundeszentrale fiir Politische Bildung/bpb) 2019) <https://www.
bpb.de/gesellschaft/migration/laenderprofile/284416/four-decades-of-afghan-displacement> accessed 5 September
2025.

2 Palash Kamaruzzaman, Kate Williams, Ali Wardak, Laura Cowley, Mohammad Yaseen Ayobi, Alef-Shah Zadran
and Mohammad Ehsanul Kabir, Evidence on internal displacement in Afghanistan: In search of dignified life, durable
solutions, and sustainable development for the Afghan internally displaced people, Field Research Report, the British
Academy and University of South Wales <https://pure.southwales.ac.uk/en/publications/evidence-on-internal-
displacement-in-afghanistan-in-search-of-dig> accessed 20 December 2025


https://pure.southwales.ac.uk/en/publications/evidence-on-internal-displacement-in-afghanistan-in-search-of-dig
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research adopted a mixed methods approach comprising:

* two surveys (one with the IDPs and the other with staff members working at the
frontline of humanitarian organizations) primarily designed to facilitate quantitative
analysis of issues related to displacement, experiences of violence and loss of dignity.

* semi-structured interviews (with IDPs, front-line workers, professionals, policy-
makers, Non-Governmental Organisations (NGOs) and with other members of
civil society). These interviews explored the reasons for displacement/migration, the
journeys of the IDPs, the meaning of dignity for IDPs, the ways in which loss of
dignity had been experienced, the strategies of change/adaptation (both group and
individual) and the medium to long-term solutions each group envisaged.

* narrative/storytelling unstructured interviews which provide another, deeper, layer of
understanding from the migrants/IDPs perspective.

IDPs and field staff members (working at the frontline humanitarian organizations)
were purposefully chosen from specific areas, ensuring a cross-section of types of settlement
(camps, settlements, or mixed with host-communities), types of environments (urban
and semi-urban), in different parts of Afghanistan. Data was also collected from senior
humanitarian and political professionals. The data was collected in areas which were largely
government controlled, those largely Taliban controlled, and areas that were contested

(where fighting was on-going). Data was collected from 8 provinces: Kabul; Nangarhar;
Paktya; Mazar; Kunduz; Herat; Kandahar; and Badakhshan.

The IDPs survey was conducted in one of the local languages, Pashto, or Dari (dependent
on the preference of the IDPs), while the frontline staff survey was conducted in English.
Both surveys included closed and open-ended questions on the causes of displacement,
available aid, assessments of aid quality and distribution, dignity, hopes for lasting solutions,
and a sustainable future. Additional topics included coping strategies, recovery, access to
basic and emergency services, and durable solutions

Senior staff were interviewed for their policy and strategic insights into the crisis and
possible solutions. Semi-structured interviews were conducted with them, alongside 20
in-depth narrative storytelling interviews with IDPs to capture a deeper, more nuanced
understanding of their experiences of violence and dignity.

Care was taken to ensure that the views of both men (55%) and women (45%) were
captured (see Table 1). Before agreeing to be involved in either surveys or interviews, all
participants were provided with detailed information sheets enabling them to give informed
consent (or refuse to be involved). The array of participants and geographic spread ensured
a more holistic understanding of displaced persons (from a practical, experiential, and
strategic perspectives), and ensured that findings were not merely relevant to one community or

area.

Research tool Male Female Total
Interviews with IDPs 156 105 261
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Interviews with humanitarian field-staff 32 8 40
Interviews with senior staff 8 5 13
Storytelling with IDPs 10 10 20
Surveys with IDPs 239 288 527
Surveys with Staff 82 14 96
Total 527 430 957

Table 1: Data Collection Methods and the Number of Respondents Disaggregated by Gender

All interviews were carefully transcribed in the original language, and those in Dari and
Pashto were then carefully translated into English. At the translation stage, local Afghan
experts were hired to ensure that both the verbal and non-verbal contexts of discussions
- including vocalisation of the language and discourse - were accurately translated and to
ensure that the translation captured nuances in meaning.’ Surveys were analysed using
Tableau software, and qualitative interviews were analysed using thematic analysis and
organised via Nvivo.

In order to contextualise the findings of this study, the paper first provides a background
to the long war and displacement in Afghanistan before examining IDPs” experiences of
violence and indignity, and local and international responses to their plights. The paper then
analyses the complex links between resettlement, development and peace in Afghanistan,
and provides policy-oriented conclusion.

2.RECENT HISTORY OF WAR AND DISPLACEMENT IN
AFGHANISTAN

Afghanistan with its history of foreign conquerors and rivalries among internal warring factions is
a mountainous landlocked country at the crossroads of Central and South Asia, which is referred to
as ‘the graveyard of empires’.* Despite two failed attempts to conquer Afghanistan between1838-42
and 1878-81,’ the British managed to enflame tribal divisions by creation of the Durand Line in
1893 that separate it from what in is now North- Western Pakistan. The border not only resulted
in continuous dispute between Afghanistan and Pakistan, but also reduced the capacities of Afghan

state institutions to provide necessities and services to all citizens.®

While this situation resulted in periodical displacement, it was the Marxist Coup of 1978

followed by the Soviet invasion in 1979 that led to both massive volumes of internal displacement

Abfalter D, Mueller-Seeger ] and Raich M, “Translation Decisions in Qualitative Research: A Systematic Framework’

(2020) 24 International Journal of Social Research Methodology 469.

*  Hughes RG and Fergusson J, ““Graveyard of Empires”: Geopolitics, War and the Tragedy of Afghanistan’ (2019)
34(7) Intelligence and National Security 1070.

> Dupree L, ‘The First Anglo-Afghan War and the British Retreat of 1842: The Functions of History and Folklore’
(1976) 26(3/4) East and West 503.

¢ Kaura V, The Durand Line: A British Legacy Plaguing Afghan-Pakistani Relations (Middle Eastern Institute 2017)

<https://www.mei.edu/publications/durand-line-british-legacy-plaguistani-afghan-pakistani-relations> accessed 12

November 2025.
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and fleeing to neighbouring countries — mainly Pakistan and Iran.” Further displacements followed
the USA-led NATO military intervention in Afghanistan in 2001. In fact, the period between
1978 - 2021 had seen a series of persistent violence, invasions, internal war proxies and civil-wars,
which forced large numbers of Afghans to flee to neighbouring provinces and countries in different
phases that are described in this section.® With the USA-led NATO intervention in Afghanistan in
2001, and the formation of a USA-supported administration(s) in the country, several hundreds
of thousands of returnees arrived back to their villages bringing skills and ideas for building new
livelihoods.” However, this development had not been sustained because war continued and caused
further deaths, displacement, loss of livelihood and dignity."® Indeed, due to persistent conflict,
poverty and natural disasters — including drought, floods, storms and earthquakes displacement
had become a common coping mechanism for many Afghans and an inevitable feature of life for
at least two generations. We will examine the IDPs” experiences of violence, indignity, local and
international responses to displacement as well as lasting solutions, but first it is important to

examine key phases displacement in Afghanistan.

3. PHASES OF PROTRACTED DISPLACEMENT IN
AFGHANISTAN

Despite the evidence of periodic historical displacements, for example during the rule
of King Amir Abdul-Rahman Khan and of King Zahir Shah, our study focuses on the
past four and a half decades. From 1987 to 2025, displacement had become a complex,
acute, fluid and protracted phenomena driven by a variety of factors that were mentioned
earlier. Based on key data sources (See Figure 1 below), six loosely demarcated phases of
displacement in Afghanistan can be differentiated in this crucial period: Phase one was the
Soviet invasion that ran from 1978 to 1989; phase two (1990 — 1995) was the subsequent
civil war that erupted when Soviet forces withdrew from Afghanistan; the third phase was
the Taliban first rule (1996— 2001); the fourth phase is identified as the USA-led NATO
intervention (2001 — 2021); the fifth phase is the US-led NATO military transition to the
(former) Afghan government forces and the eventual withdrawal of all foreign forces from
Afghanistan (2014 — 2021); phase six represents the Taliban takeover and their new regime
in Afghanistan (2021 — present). As figure 1 below illustrates that since boundaries between
the six phases of displacement in Afghanistan overlapped and the flows of displacement
were fluid, the corresponding figures for each phase represent best estimates that are based
on data recorded by reliable sources.

7 Bhutta ZA, ‘Children of War: The Real Casualties of the Afghan Conflict (2002) 324(7333) BM] (Clinical
Research Edition) 349.

International Displacement Monitoring Centre, Country Profile: Afghanistan (2023) <https://www.internal-
displacement.org/countries/afghanistan> accessed 15 March 2025.

?  Dashti Z, ‘Afghan External Migration Movements in the Historical Process’ (2022) 6 Asya Studies 301.

Kamuruzzaman et al (n 2).
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Figure 1: Displacement Journey from 1978 to 2025 in Afghanistan''

3.1. PHASE I: MARXIST COUP AND SOVIET INVASION (1978 —
1989)

In April 1978, the People’s Democratic Party of Afghanistan toppled the Republic of
Afghanistan — a nationalist government of President Mohammad Daoud — through a
military coup. This led some Afghan political groups to mobilise their followers to unseat
the Marxist regime, which invited the Soviets to send troops for its support. The ensuing
long war led to massive destruction of the country’s economic infrastructure, and drove over
6 million refugees to flee the country, and two million others displaced inside the country.
The Central Intelligence Agency (CIA) invested in a 10-year multi-billion dollar project
aimed to support the displaced refugee communities in Pakistan, from where most anti-
Soviet Mujaheddin fighters were recruited:

Despite signs of corruption in both the military and humanitarian aid programs
as early as 1982, Congress ultimately provided nearly $3 billion in covert aid for
the mujahidin [largely displaced refugees from Afghanistan], more than all other
CIA covert operations in the 1980s combined. By 1987, the United States was

1 For data sources see Dashti (n 9), UNCHR 2025 (n 1); UNCHR 2024 (n 1); Schmeidl (n 1); and International
Displacement Monitoring Centre’s report monitors displacement trends and its data is regularly updated, see (n 8)

and previous editions.
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providing the rebels with nearly $700 million in military assistance a year, more
than what Pakistan itself was receiving from Washington.'

This helped to strengthen the military and political campaign of the various Afghan
Mujahidin factions against the Soviet forces and the pro-Soviet Marxist regime in Kabul.
The Jihad of these groups — alongside that of the Iran-based Mujahideen — led to the defeat
of the Red Army in Afghanistan and to the withdrawal of its troops in 1989. However, the
war against the Pro-Soviet Afghan regime continued as described below.

3.2. PHASE IT: CIVIL WAR (1990 — 1995)

Despite the withdrawal of Soviet troops in 1989, the last Soviet supported government
in Afghanistan manged to stay in power until 1992. After the fall of the Marxist regime,
fighting over political power among various Mujahideen groups resulted in an intense
civil war in the post-Marxist era.” During this period, vulnerable displaced people,
once again, became a source of recruitment by the various Mujahidin factions backed by
different regional and global powers. This situation led to chaos in Kabul: different parts
of the capital were controlled by different Mujahideen factions from where they launched
attacks on each other. Research indicates that widespread human rights violations such as
summary executions, abuse of prisoners, abduction, disappearances, rape, sexual violence,
imprisonment, pillage and torture were committed by all factions.'* These atrocities led
to further internal displacement (totalling two million), and drove many others to flee to
neighbouring countries, mainly Iran and Pakistan, both of which hosted over two and half
millions Afghan refugees in total.”

3.3. PHASE III: FIRST TALIBAN REGIME (1996 —2001)

In the early 1990s, a relatively small clerical movement (Taliban) emerged from Afghan refugee
camps in Pakistan and positioned itself mainly in Kandahar. Children of many Afghans who were
displaced between 1978 — 1995 were admitted to Madrassas (Islamic seminary schools) in Pakistan,
or in its border areas with Afghanistan.'® Some of the Madrassas were run by the Taliban who
taught young male Afghans their selective version of Islam — a strict, traditionalist brand of Islam
based on the Deobandi School of Hanafi jurisprudence,'” in the midst of anarchy created by the
infighting among Mujahideen factions, the Taliban started to intervene. Following their success

12 Galster S, Afghanistan: Lessons from the Last War (The National Security Archive 2001) 6 <https://nsarchive2.gwu.
edu/NSAEBB/NSAEBB57/essay.html> accessed 12 November 2025.

3 Ruiz HA, Afghan Refugees Shunned and Scorned (United States Committee for Refugees and Immigrants 2001).
<https://www.refworld.org/pdfid/3bc1918810.pdf> accessed 12 November 2025.

4 Jackson A, The Cost of War: Afghan Experiences of Conflict, 1978-2009 (2009) <https://www-cdn.oxfam.org/
s3fs-public/file_attachments/afghanistan-the-cost-of-war_14.pdf> accessed 12 November 2025.

15 Sifton J (Human Rights Watch), Blood-Stained Hands: Past Atrocities in Kabul and Afghanistan’s Legacy of Impunity
(Asia: Human Rights Watch 2005) <https://www.hrw.org/report/2005/07/06/blood-stained-hands/past-atrocities-
kabul-and-afghanistans-legacy-impunity> accessed 12 November 2025

Council on Foreign Relations, The Taliban (Council on Foreign Relations 1999) <https://www.cfr.org/taliban/#!/>
accessed 15 March 2025.

7 Barfield T, Afghanistan: A Cultural and Political History (Princeton University Press 2010).
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in disarming bandits and criminals associated with some Mujahideen factions in Kandahar in
1994, the Taliban took Jalalabad city in eastern Afghanistan in 1996.'" The Taliban were embraced
by local people and two weeks later they captured Kabul, but the fight continued in northern
Afghanistan. The war between Taliban and the Northern Alliance of former Mujahedeen warlords
led to countless internal displacements from the Shomali plains.” Although the Taliban ended the
criminalised anarchy created by the Mujahideen and restored order through much of Afghanistan,*
they are reported to have committed widespread human rights violations including massacres,
torture, extrajudicial executions, disappearances, persecution of Shia Muslims, gender-related
crimes and practiced institutionalised gender/sexual apartheid in Afghanistan.?' These violations
and sever restrictions imposed on individual freedoms by the Taliban regime triggered new wave
of displacement: thousands of educated élite, professionals and urbanites, left Afghanistan, or were
displaced to the northern Afghan city of Mazar-e-Sharif, and the total number of both IDPs and

refugees is estimated close to four million during this period.*

3.4. PHASE IV: US-LED INVASION (2001 - 2021)

Following the 9/11 terrorist attacks on targets in the USA, the Taliban government,
which refused to hand over Osama bin Laden, was toppled by the Bush administration (with
the help of the Northern Alliance warlords). The US-led invasion of Afghanistan in 2001
started against a backdrop of drought, acute poverty, malnutrition, poor education and poor
health services caused by prolonged civil-war in Afghanistan. The overthrow of the Taliban
government was initially welcomed by many in Afghanistan as it promised rebuilding the
country: reconstruction projects funded by the USA and international donors, employment
opportunities, education for girls and boys, advocacy for human rights, development aid and
‘nation-building’.” Very importantly, between 2002 and 2015, more than 5.8 million refugees
felt able to return to Afghanistan.?* While there was no major internal displacement in the
immediate aftermath of the invasion in 2001, aerial bombing by US-led NATO forces in the
South and West of Afghanistan continued to cause destruction and internal displacement.

More importantly, as very little was done to enable IDPs a dignified return to their
places of origin, (or their long-term settlement in the communities where they lived),
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Y ibid.

2 John Braithwaite and Ali Wardak, ‘Crime and War in Afghanistan: Part I: The Hobbesian Solution’ British Journal

of Criminology 53(2) (2013) 179.
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over one million people remained internally displaced throughout the country; and 3.7
million Afghans continued to live in refugee camps in Pakistan and Iran. Despite the
unprecedented international assistance to Afghanistan during this period, the lack of
progress in addressing the IDPs issue was particularly disappointing in light of the ‘road-
map’ for recovery recommended by University of York’s Post-war Reconstruction and
Development Unit.”> PRDU recognised the need to: address long-term economic issues of
Afghan IDPs; enable both return and reintegration and integration; ensure a co-ordinated
multi-agency approach able to deliver on all the needs of returning IDPs; design a system
to evaluate success and improve delivery. Despite this, the Afghan government’s National
Solidarity Programme (NSP) and its Citizen’s Charter programme failed to address the
IDPs problem effectively.

3.5. PHASE V: US-NATO TRANSITION AND WITHDRAWAL (2014 —
2021)

From 2014 to August 2021, there was a USA-led NATO security transition to the
US-supported Afghan government taking gradual control of the country. Despite the
return of thousands of refugees and some IDPs, the gradual reduction of NATO forces in
Afghanistan, however, led to the intensification of fighting in the country. According to
the International Displacement Monitoring Centre, there were three major drivers for an
increase in internal displacement during this period: Firstly, the fall of rural and provincial
areas to the Taliban; secondly, the emergence of warlords and militias (old and new); and
thirdly, armed clashes and localised battles in the south and east of the country. Each of
these contributed to the internal displacement of large numbers of people.?® Furthermore,
there was a simultaneous reduction in livelihoods and in the capacity of local people to cope
with drought and natural disasters. About 319,000 new displacements were recorded in the
country in the first half of 2019: 213,000 associated with conflict and 106,000 associated
with disasters; and it is estimated that there were 1. 8 million IDPs in Afghanistan and over
2.5 million registered Afghan refugees in Iran and Pakistan during this period.”’

3.6. PHASE VI: THE NEW TALIBAN REGIME (2021 — PRESENT)

With the return of the Taliban rule to Afghanistan on 15 August 2021, thousands
of Afghans who worked for the US-led NATO forces and/or for the deposed Afghan
government were assisted to leave the country and to settle in the USA, Canada, Australia,
UK, Germany, and in some other countries (wealthy factional political leaders and their
followers mainly fled to Iran, Tiirkiye and Tajikistan). Although no credible data is available,
internal displacement has continued and the number of IDPs has continued to rise: Iran and
Pakistan have routinely been expelling tens of thousands of unregistered Afghan refugees

» Post-War Reconstruction and Development Unit (PRDU), The Study of NSPs Impact on IDP/Refugee Returnee
Reintegration in Afghanistan (PRDU, University of York, York 2012).

2% Nichols M (Reuters), ‘U.N. Readies for More Displaced Afghans after Troop Withdrawal’ (14 June 2021) <https://
www.reuters.com/world/asia-pacific/un-readies-more-displaced-afghans-after-troop-withdrawal-2021-06-14/>
accessed 12 November 2025.
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most of whom have returned to the Taliban-ruled Afghanistan and swollen the numbers
of IDPs in camps in Afghanistan.”® As figure 1 illustrates the number of both IDPS and
refugees nearly doubled during this period - an estimated 3.2 million IDP in Afghanistan
and an estimated 5.82 million registered Afghan refugees — mainly in Iran and Pakistan.
However, these figures are notoriously fluctuating. According to new UNHCR (2025),
over 2.5 million of refugees (registered and unregistered) have been forced to return to
Afghanistan during the summer of 2025. Many of these returnees, who mainly originate
from rural areas in Afghanistan, are returning to the country’s urban centres where they have
become destitute IDPs with little support from the Taliban rulers, or from the international
community.*’

The second Taliban rule has had mixed effects. A very important positive outcome is
that the long war has ended, and for the first time in more than 47 years, the Taliban have
delivered security throughout Afghanistan. Regional warlords can no longer fight for their
fiefdoms, and it is safe to travel freely in all part of the country. However, this absence of
violence (‘negative peace’) has come at a high price: there are new severe restrictions on
women’s employment and on girls’ education after primary level.*® These restrictions have
impacted negatively on women and girls as they hinder women’s personal development
and perpetuate cycles of poverty and marginalization. These restrictions also prevent
the building of dignity for women and hamper sustainable solutions for all displaced
individuals and communities, and thereby they harm the prosperity and development of
Afghanistan. All this and worsening economic conditions have prompted more people to
flee the country.®!

However, there are indications that some old IDPs in urban areas have been returning
to their places of origin in rural Afghanistan.’ Indeed, rural areas have not only become
safer than cities, they also have more potential to support agriculture and farming-based
livelihood. The heavy rainfall in March 2025 in some parts of the country has further
replenished the water-table and so resulted in better agricultural farming than the past few
years. This situation, along with the sustained nationwide peace, increased regional and
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cross-country trade and development® could encourage even more Afghan IDPs to return
to rural areas. Providing inclusive development aid to rural Afghans would significantly
contribute to a lasting solution to the country’s IDPs problem.

4.IDPS AND EXPERIENCES OF VIOLENCE BEFORE 2021

In the eyes of most IDPs, violence in Afghanistan occurred because of protracted conflicts
between warring parties mainly the USA-led NATO coalition forces, the USA/NATO-
supported Afghan National Defence and Security Forces (ANDSF), Taliban, the Islamic
State Khorasan Province (ISIS-K), and other small armed groups. As table 2 indicates,
78% of respondents to our survey indicated that the main cause of their displacement
was war/conflict, followed by violence (11%), drought (5%), natural disasters (3%), and
a lack of income-generating opportunities (2%, see Table 1).>* Our qualitative findings
complemented the survey data in this respect, but some also mentioned destruction of
property and land, difficulty in meeting basic needs, accessing healthcare and educational
facilities, and loss of dignity as caused of their displacement.

Main Causes of Displacement Gender

Female Male Total
War and conflict 41.9% 36.57% 78.48%
Violence 5.9% 5.33% 11.24%
Drought 2.86% 2.10% 4.95%
Natural disasters 2.48% 0.57% 3.05%
No income-generating opportunities 1.33% 0.76% 2.10%
Other 0.19% 0% 0.19%
Total 54.67% 45.33% 100%

Table 2: Main Causes of Displacement for IDPs in Afghanistan (n= 527)

There was a marked difference, however, among the rural and urban respondents in
terms of their reasons for displacement: more rural IDPs were displaced due to war and
conflict, whereas almost all of those fleeing natural disasters fled to urban areas.” Our field
data further reveal that the main causes of displacement varied by province in Afghanistan:
those from Kunduz, Kandahar and Nangarhar provinces were largely displaced due to war,
conflict, and violence, and tended to be displaced to more rural areas. However, our data
indicate that those IDPs who had migrated from Ghor, Badghis, and Badakhshan provinces
were largely displaced due to a lack of livelihood opportunities brought about by drought,

% Bruce Pannier, ‘Central Asian Nations Embrace Engagement with Taliban’ (Yorktime Institute, 13 June 2025)

<https://yorktowninstitute.org/central-asian-nations-embrace-engagement-with-taliban/> accessed 20 December
2025

3 Note that the IDPs were allowed to interpret these for themselves so there may be some overlap (e.g. in war/conflict
and violence may overlap). Also, war/conflict may have caused a loss of income so it may be difficult to tease out
the exact meaning but IDPs were asked, for them, what was the cause — it is their interpretation which is therefore

important.
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famine, and natural disasters and tended to be displaced to urban areas.*® Some of these
IDPs had been displaced more than once.

IDPs had experienced violence from different actors such as (former) ANDSF, USA-led
NATO coalition forces, the Taliban, ISIS-K, and from other armed groups. Their narratives
of experience of violence were often harrowing and revealed multiple dimensions: “We
decided to migrate because of the severe security situation, war, murders, unemployment, killings,

misery, bullying, and oppression that wounded my son and made us despair of being kidnapped”.
(A199, a male IDP Mazar)

Moreover, extreme violence by the groups such as ISIS-K and Taliban and pro-government
militias were quite common. IDPs described how such violent incidents often took place
in the midst of dense rural communities populated by civilians, causing high numbers of
casualties. Many recounted distressing stories of losing family members.

“ISIS killed our people with bombs; 7 members of my family including my brother
and nephews and 13 of my other relatives. In one day, ISIS killed 120 of us.” (A136,
a male IDD, Jalalabad)

“I have lost my husband during the war between the Taliban and the government.
My brother was killed by the Taliban as well.” (A108, a female IDR Herat)

IDPs’ experiences of violence also arose out of repeated raids conducted by the USA/
NATO-supported ANDSF and USA-led NATO coalition forces. Civilians were often caught up

in these operations and felt forced to migrate elsewhere.

“Though we had a difficult time with the armed groups, but our biggest problem was
with the government as they used to carry out constant bombings and raids on our

homes”. (A227, a male IDP, Nangarhar)

Very importantly, young male IDPs from remote communities described how
they were forced by armed groups to join the war against the USA/NATO-supported
Afghan government, which led them to leave their homes. Largely consistent with what
Drumbldescribes as Taliban’s (and potentially other warring parties’) ‘other crimes’, people
were coerced to provide shelter and food to the different fighting groups; and there was also
pressure from the police to join community based local militias (for example the Arbakis,
such as the Khost Protection Force and others) who were salaried and trained by the CIA.%”
People often became IDPs to avoid these situations.

“Both armed groups and the Arbakis police forced us to work for them, for example
to feed them or to help them construct their police stations.” (A201, a male IDR
Mazar)

“The Taliban wanted us to join the war and to provide them with weapons, so we

% ibid.
% Drumbl MA, “The Taliban’s “Other” Crimes’ (2002) 23(6) Third World Quarterly 1121.
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decided to migrate and came with several families to Herat.” (A114, a male IDP
Herat)

“The Taliban and ISIS destroyed our houses and lands, and they also took our
livestock. They forced us to give them food and water otherwise they beat our father
and brothers.” (A123, a female IDD, Jalalabad)

S.LOCAL AND INTERNATIONAL RESPONSES AND
EXPERIENCE OF INDIGNITY BEFORE 2021

As mentioned earlier, in Afghanistan IDPs are difficult to track some are even not recorded
at all, and those who come to the attention of authorities are dispersed through much of
the country. From over 500 Afghan IDPs who participated, our research indicates that
whilst 62% live in rural or semi-rural areas (mainly in Herat, Jalalabad, Kandahar, Kunduz
and Mazar), about 38% of them live in urban centres scattered across cities.>® At least 50%
of IDPs live in a non-camp environment amongst their host communities; many of these
live in shared housing (with extended family and/or friends), or rented accommodation.
Those in camps tend to be in tents but some IDPs live in private housing and at least 8%
are in unofficial settlements.”” Although some have been IDPs for many years, people were
displaced every day (before the end of war in 2021), and therefore the numbers of those in
need constantly grew as one respondent put it:

“IDPs don’t receive what they need because there are too many of them, and the
number increases day by day. ... International and local NGOs have been helping
them and providing them with health services, educational facilities, shelter, clothes
and other things. But these arent enough and cant help them overcome the problems
they have.” (AS 301, a local male humanitarian worker, Herat)

Indeed, while international and local humanitarian organisations — as well as succeeding
Afghan governments — have attempted to respond to internal displacement in Afghanistan,
they could not address and provide for the complex needs of the IDPs. This situation has
had an important impact on the Afghan IDPs’ sense of (in)dignity.

Qualitative interviews with IDPs revealed that dignity has several different meanings to
them. Individual perceptions of dignity varied, and many IDPs ascribed multiple meanings
to the concept of dignity. The respondents spoke about dignity in terms of mutual respect
and understanding, the religious practice of pardah for women (maintaining protection and
privacy from unrelated males), access to basic facilities, and protection from harassment. It
was clear that the concept of dignity was very important to the Afghan IDPs, with many
describing it as fundamental to a person’s life and identity.

3% As mentioned, the data were collected in 2019 from across Afghanistan. They include data from areas which at the
time might have been considered as under government control, areas considered as under Taliban control, and areas
that were contested between the warring parties.

% Kamuruzzaman et al (n 2).
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“Honour and dignity mean that others understand us, and that we respect each other.

We should forgive others and not be angry with them. Dignity for women means that
no one disturbs them or looks at them. .... due to the lack of toilets, we have seen

many cases of harassment which damages our dignity; lack of facilities is a lack of
freedom.” (A101, a male IDP, Herat).

Almost all the IDPs expressed a complex, multidimensional understanding of dignity
that mainly involved: i) access to basic and life-saving provisions such as food, water, clothes,
and medicine; ii) opportunity to prosper in life and to work to move out of poverty; iii)
self-reliance and self-sufficiency; iv) protection of life, home and family; v) peace, safety
and security; vi) freedom and rights enjoyed by others living around them and elsewhere
in Afghanistan vii) mutual respect and compassion and treating others the way in which
they would like to be treated; viii) education for girls and boys; and ix) freedom to practice
religious (Islamic) values.

To elaborate, the notion of respect (or lack of it) as a multidimensional feature of dignity
is largely in alignment with their experiences. In short, the IDPs" experiences of indignity
began with the violence that led to their displacement (fleeing from their communities,
eviction, forced combat), and was exacerbated by their poverty and the ways in which they
lived in displacement — crowded camp environment, no provision or inadequate provision of
basic necessities, poor treatment by humanitarian staff and/or others during distribution of
needed assistance. All this gave rise to a sense of hopelessness and loss of power and control;
they could not return to their own property and community, nor could they improve their
present situation. Just as their experiences are complex, so are their conceptions of dignity
in light of those experiences.

In comparison, the humanitarian actors and senior government staff had a more limited
and narrower view of dignity in relation to IDPs; it mainly involved provision of necessities,
respect (culture, religion and values during aid distribution), organisational rules and
human rights (equal rights; freedom, privacy, protection, nutrition and shelter). Whilst a
few humanitarian actors and senior government staff mentioned the importance of self-
sufficiency, most had a fairly narrow view of what was necessary in order to respect the

dignity of the IDPs.

However, many humanitarian actors and senior government staff agreed on several
factors such as the dignified provision of shelter. As noted above once the IDPs left their
homes, they lived in many different types of homes and communities: camps, unrecognised
groupings, in already existing communities and in other villages or in parts of larger
conurbations, living amongst ‘host’ communities. Although the (former) Government of
Afghanistan® purported to advocate “upgrading shelter, housing, water, sanitation and
other infrastructure in areas inhabited by IDPs to ensure their safety and dignity”, this study
reveals that IDPs” experiences of (in)dignity continued. The places where the IDPs lived
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were often not conducive to their enjoyment of safety, security and respect for their family
members, especially women.*! For example, living in camps they had little safety and no
opportunities to provide for their families. Furthermore, they saw no likelihood that their
situation will improve soon, nor can they find a place to permanently settle.

Our filed data® further indicate that many IDDPs are living in existing local communities
rather than camps. During the initial settlement, IDPs had different experiences of living in
a host community. Many IDDPs insisted that they were satisfied with their host communities
and felt welcome as the local people provided them with clothes and food, treated them
with respect, and provided help and guidance.

“l have a peaceful relationship with my neighbours. I am sure that my honour
and dignity are protected. They do not disturb us. Reputation and dignity are very
important for us in order to be safe.” (A06, a male IDP Badakhshan)

“When we came to Herat, we had no life facilities such as land for living or food for
eating. The people of Herat helped us, and we thank them. The Herat people behave
very well towards us.” (A107, a female IDE Herat)

However, others felt they were often badly treated by the members of the host community
who did not respect them, or failed to appreciate their culture and thought that IDPs bring
insecurity to their area. They were made to feel unwelcome. Many IDPs suffered rejection
and discrimination which impacted upon their dignity. “We have no respect here, they call
us refugees and even do not give us clean water, but we have no option but to live here”.

(A186, a female IDP Kandahar)

Clearly, many suffer further indignities, which sometimes arise due to their individual
circumstances. Much more needs to be done to integrate IDPs into local communities and
to explain why they may be living in culturally unconventional ways.

‘I am a widow and a care-taker, I am sick and had a nervous breakdown. I was
beaten up by my neighbours just because I wanted to collect water. They insulted and
humiliated me and told me to go away, because I am an unattended woman. What
can I do with my children and where can I go?” (A84, a female IDE Herat)

Another aspect of dignity on which IDPs agreed with the humanitarian actors and senior
government staff was the provision of basic necessities. They also largely agree on what the
most important of these necessities are: “The basic problems that IDPs suffer are lack of
shelter, sufficient food, education, water, hygiene, work, and hospitals”. (A4S 287, a local,
male humanitarian worker, Herat).

However, there was a huge disjunction between the perceptions of humanitarian and
government staff and IDPs on sufficiency of humanitarian assistance as Figure 4 below
illustrates: whilst 85% of humanitarian and government staff believed that the aid and

4 Kamuruzzaman et al (n 2).

2 ibid.
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humanitarian assistance provided either completely or mostly covered IDPs most important
needs, only 17% of IDPs say that the aid they receive completely or mostly covers their most
important needs.

Does the aid and humanitarian assistance provided cover internally displaced
90% people's most important needs?

80% T

63%

70%
60%
50%
40%

30%

20%
10%

0%
Completely/Mostly Notatall/Not very

e [DP e Sta ff

Figure 2: Disparity between the Perceptions of Staff and IDPs Regarding whether Humanitarian Assistance
Covers IDPs” Most Important Needs

This disparity clearly indicates that the aid provided is insufficient and many IDPs lack
access to the most basic requirements for daily living: clean water, food, adequate shelter, gas,
oil, and kitchen equipment/utensils; they also lack adequate clothing, heating for warmth
in winter, and electricity. Humanitarian aid providers generally agree, but see insufficient
funds and resources as the main problem:

“It is very difficult to respond to all of the needs of IDPs, returnees, or refugees because
this requires integrated and multi-sector interventions that need huge funds and we
know how much the funds have been shrunk. So, most of the time, the humanitarian
needs provided by the aid agencies are driven by the amount of funding they have.”
(AS 09, a male, international staff survey respondent, Badghis)

This situation is not dignified, and the problem is not merely one of insufficient aid
and working with limited resources. Our data indicates that it is also related to: poor
mismanagement, corruption, lack of effective coordination between government and
international aid organisations, and cultural and language differences among them;
disruption and interference by local strongmen, warlords, and other stakeholders; failure to
correctly identify IDPs and those in need; and insecurity and the politicisation of aid.

At the start of the project we do a survey to identify the needy people, so we face
problems from the warlords and community elders as they want to address their own
people. The second main problem is the security concerns. ... For better results, we
need better coordination with the government and the local people.” (AS 313, a male
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humanitarian worker, Nangarhar).

“The aid does not reach the IDPs who really deserve it, because of poor management.”
(AS 283, a female humanitarian worker, Herat).

“The most common challenge is insecurity. Due to the lack of security, organisations
cannot cover all of the people in need properly.” (AS 287, a male humanitarian
worker, Herat)

“This has been a war-devastated country for 40 years, there are a lot of remote areas
that are not accessible due to security reasons ....These areas are disregarded from
assistance, no improvements have been made in the last 16 years - not in education,
not in livelihood, not in medicine. No one has thought about these areas, no donors
have focused on these areas. ... Donors need to consider these remote areas too” (AS
292, a male humanitarian worker, Kandahar).

Humanitarian staff and IDPs also agreed that the IDPs should be respected. Most
humanitarian workers said they made arrangements at the distribution centres that were
consistent with IDPs’ cultural and religious values, such as separate queues and distribution
times for men and women. Some IDPs accepted that was true, however, many complained
that their cultural and religious values were not respected during aid distribution. This
suggested that distribution arrangements and processes were inconsistent.

“Some staff or soldiers misbehave during the distribution of aid, by pushing women,
touching them, shouting at them, and so on. This all harms the honour and dignity
of migrants, especially women.” (A101, a male IDE Herat)

“.due to the lack of toilets, we have seen many cases of harassment which damages
our dignity; lack of facilities is a lack of freedom.” (A101, a male IDR Mazar)

After the assessment or once the assistance has been provided, they are phoning again
and having irresponsible talk, meaning asking for sexual favours in exchange for

rewards.” (A08, a female IDE, Jalalabad)

Furthermore, aid organisations claimed to involve IDPs in aid distribution but the IDPs
questioned the extent to which they were listened to in the provision of aid; they were often

consulted but ignored.

“Organisation’s employees came here once or twice and surveyed us, but then they left
and we didn’t hear back from them. It has been six months and we have never had
any help from any aid organisations.” (A108, a female IDD Herat)

A while ago they came to consult with us about the construction of a road and a
mosque. They asked about our situation, about the value of a concrete road if they
were to make one, but then they never came to construct it.” (A06, a male IDP

Badakhshan)

It is important to point out that due to the long Afghan war, many IDP families were
female headed. This situation breaks with traditions in Afghanistan but is increasingly the
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reality, and many IDPs recognised that these households and all the children — male and
female — deserved to be educated; they deserved to become self-sufficient. This was not,
however, an indication that they embraced female rights in any Western sense. IDPs argued
for these changes whist still being led by their deeply-held Islamic faith; so, if there is any
feminism in the embracing of these changes, it is Islamic feminism — not Western — as
argued by Yamani.®® Islamic feminism considers the empowerment of women within a
modern interpretation of Islam. There are many facets to Islamic feminism, but they all
embrace, Islam | draw attention to the rights of women and girls under shari a.

To overcome these challenges it is necessary for the aid community to de-politicise aid;
provide increased budgets; improve assessment processes; improve security; improve access
to hard-to-reach areas; improve coordination between humanitarian, development, and
government organisations; directly supervise aid distribution and/or direct delivery of aid
ensuring it is distributed fairly, systematically and transparently; consider and respect dignity,
culture and religion in all the aid work; and work together in more effective partnerships.
Clearly, de-politicising aid, ensuring it is properly co-ordinated and distributed as well as
possibly increased (especially in remote parts of Afghanistan) would help all of this.

“I request humanitarian organisations to increase their aid and support according to
the number of IDPs and returnees.” (AS 284, a local female humanitarian worker,
Nangarbar)

“I suggest that the interference from warlords and stakeholders must be stopped
and that budgets are increased due to the large number of IDP. I suggest that the
government supervises all of the organisations through their relevant sectors, to keep
the process of distribution more transparent.” (AS 293, a local male humanitarian
worker, Kunduz)

“I suggest that the government coordinates with every department and supports the
local NGOs in Afghanistan.” (AS 302, an international male humanitarian worker,
Herat)

A proper survey is required, and the aid ought to be distributed to those who really
deserve it. Also, the aid should be directly delivered to IDPs and returnees.” (AS 305,

a local male humanitarian worker, Nangarhar)

More importantly, the IDPs stressed the need for long-term solutions: they wanted
mainly high-quality education and employment opportunities leading to self-reliance and
self-sufficiency, which they considered as crucial to restore their dignified resettlement.

“When a person becomes self-sufficient, he can regain his dignity.” (9A209, a male
IDDR Mazar)

“Providing a working environment can restore a person’s lost dignity. In my opinion,
honour and dignity mean being financially self-sufficient.” (A199, a male IDD
Mazar)

® Yamani M , Feminism and Islam: Legal and Literary Perspectives (Berkshire: Ithaca Press 1996).
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What has been examined in this and in the previous section indicates that Afghan IDPs
face serious problems in protecting themselves and their dignities in displacement. Although
immediate, short-term and mid-term humanitarian assistance is essential for dealing with
some of these problems, it is inclusive development and sustainable peace that promise
lasting solutions to Afghanistan’s chronic IPDs crisis.

6. LINKING INCLUSIVE DEVELOPMENT,
RESETTLEMENT AND PEACE: TOWARDS LASTING
SOLUTIONS

As evidenced above, while humanitarian assistance to IDPs in Afghanistan is very
important, the lack of strong elements of long-term and inclusive development has been
and is seriously problematic. The United Nations Development Programme (UNDP) for
Ukraine defines inclusive development as supporting the economic recovery of war-torn
communities, further accelerating decentralization and healthcare reforms in these regions,
and strengthening community security and social cohesion in its target communities.* In
this paper, we adopt this concept, as scholars have identified that it encompasses multiple
dimensions of development, including social, political, relational, well-being, and ecological
aspects.® This broader perspective moves beyond a narrow focus on economic development
and short-term humanitarian aid; it aligns comprehensively with the findings of this study,
as demonstrated above.

Our research reveals that the focus on short-term humanitarian aid was and remains
damaging both the future of IDPs and Afghanistan’s path to lasting peace: short-termism
prevents long-term resettlement and re-integration of the Afghan IDPs; it sustains a
dependency culture and diminishes the IDPs dignity; it prevents Afghanistan from
advancing its sustainable development goals and impedes sustainable positive peace in the
country. To move away from these limitations, it is vital to focus on provision of dignified,
inclusive development and re-settlement opportunities that can illuminate the lived
experiences of displaced people in Afghanistan — opportunities that are closely linked to
lasting and sustainable peace in the country. Our research findings show that sustainable
development in the form of job opportunities, permanent housing within new supportive
communities with education and health care has been and is essential for the restoration of
IDPs” dignity and lasting peace. In order to enjoy long-term solutions to the Afghan IDPs
complex problems, they recognized that peace and security were essential, but emphasized

#  United Nations Development Programme (UNDP) in Ukraine, Inclusive Development, Recovery and Peacebuilding

(2025) <https://www.undp.org/ukraine/inclusive-development-recovery-and-peacebuilding> accessed 5 September
2025

Rammelt CF and Gupta ], ‘Inclusive is Not an Adjective, It Transforms Development: A Post-Growth Interpretation
of Inclusive Development’ (2021) 124 Environmental Science ¢ Policy 144; Gupta ] and Vegelin C, ‘Sustainable
Development Goals and Inclusive Development’ (2016) 16 International Environmental Agreements: Politics, Law

45

and Economics 433; Pouw N and Gupta ], ‘Inclusive Development: A Multi-Disciplinary Approach’ (2017) 24
Current Opinion in Environmental Sustainability 104.
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on the importance of inclusive development support in the areas below:*
1.  provision of land and sustainable shelter

construction of clinics, schools, capacity building centers

construction of roads, factories, and power stations

restoration of houses, roads, and land

large scale agricultural assistance in rural areas

education for all children — girls and boys

the provision of employment opportunities — men and women

® N N RN

capital for business investment (focused on small community/village projects rather
than large scale projects)

9.  skills development and training/retraining for men and women
10. Peacebuilding

Indeed, the Inter-Agency Standing Committee (IASC) Framework on Durable Solutions
for Internally Displaced Persons specifies that lasting solutions for IDPs can be achieved
through (1) return to the place of origin; (2) settlement elsewhere; or (3) integration into the
host community.”” Our research indicates that most conflict-induced IDPs in Afghanistan
are interested in returning to their places of origin. Of those IDPs who participated in the
survey, over 70% reported that they wanted to return to their homes (see Figure 5)

No

Female

0% 5% 10% 15% 20% 25% 30% 35% 40% 45% 50% 55% 60% 65% 70%
% of Total Number of Records

Figure 3: IDPs’ Responses to the Question “Do You Want to Return to Your Place of Origin?”

However, these respondents called on the government and aid organisations to assist them
in their efforts to return home by providing multidimensional development support in their
places of origin, in the 10 areas mentioned above. Very importantly our data also indicate
that, in contrast, the majority of disaster-induced IDPs (displaced by natural disasters and
drought) wanted sustainable integration into their host communities as they have limited
livelihood opportunities in their places of origin.*® They emphasised, however, the urgent
need for multidimensional support from the government and humanitarian actors in order
to achieve this (the ten points above). Many of these IDPs reported that if they had access

4 Kamuruzzaman et al (n 2).

7 Inter-Agency Standing Committee (IASC) Framework on Durable Solutions for Internally Displaced Persons
(2010), The Brooking Institution — University of Bern, Washington DC <https://www.unhcr.org/50{94cd49.pdf>
accessed 12 November 2025.

4 Kamurazzaman et al (n 2).
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to employment opportunities and basic facilities to improve their lives, then their dignity
would be restored.

“They should build schools for our children so they can gain knowledge. We want
support, work for our males and females, schools and clinics for our children. If we
have these facilities available here, we will not return to our original place” (A191,

a female IDE Kandahar).

“If the government and the institutions decide to build a house for us and provide us
with jobs, we would not want to return home. Our request from the government and

organisations is to build a school for our children in this camp, a health centre, and
shelter us.” (A111, a male IDP Herat).

“There is a need for sustainable solutions in the field of IDPS integration, but there
is a lack of budget, lack of good coordination, and a lack of donors in this area, as
most donors provide funding for IDPs emergency needs - not for their integration into
society. There is no problem with the amount of land; the land is available now but
there is still a need for international donors in the field of construction and shelter”
(AS 330, a local male senior staff member, Kabul).

While multidimensional inclusive development is central to the dignified resettlement of
IDPs, the two are also intractably linked to inclusive and sustainable peace in Afghanistan.*’
As displacement had been both a consequence of the long Afghan war and contributor to
its continuation, IDPs can play an important role in sustainable peace-making and peace-
building in Afghanistan. The USA and Taliban peace agreement of 29 February 2020
failed to include IDPs, and they were also absent from the intra-Afghan Doha talks in
2021. As each party to the agreement accuses the other for violating its terms, it seems
redundant since the Taliban took over in 2021. The Taliban announced amnesty to all its
former adversaries (government soldiers, officials, and all those who collaborated with the
USA/NATO occupying forces), formation of an ‘inclusive’ shari‘a-based government, and
promised that women could continue attending their jobs and education.

However, despite strong opposition from key members of the caretaker Taliban
administration, religious decrees by the Taliban clerical leader — Mullah Hibatullah
Akhundzada — have resulted in the exclusion of women and non-Taliban citizens from
participation in politics; they have also resulted in severe restrictions on women’s
employment and on girls’ education after primary level.” To pressurise the new regime, the
International Monetary Fund (IMF) blocked $460 million in funds that were scheduled

Yaseen Ayobi, Kate Williams and Ali Wardak, ‘Afghanistan: Stuttering Peace Process Leaves out Millions Displaced
by 40 Years of War', (The Conversation, 28 May 2020) <https://theconversation.com/afghanistan-stuttering-peace-
process-leaves-out-millions-displaced-by-40-years-of-war-135605> accessed 20 December 2025

> The Diplomat, ‘Advantage Akhundzada in Taliban Factional Fight in Afghanistan?” (5 March 2025) <https://
thediplomat.com/2025/03/advantage-akhundzada-in-taliban-factional-fight-in-afghanistan/> accessed 7
September 2025.
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to be sent to Afghanistan during August 2021.>' Similarly, the US froze Da Afghanistan
Bank’s $9.5 billion assets held in American accounts ($3.5 billion moved to a Swiss-based
trust fund), and the World Bank suspended its crucial development aid to the Taliban-ruled
Afghanistan.”? Blocking these vital funds to Afghanistan hurts ordinary Afghans, especially
the IDPs. Reinstating these funds will require a delicate and complex engagement between
the international community and the Taliban.

The dominant, but mistaken presumption is that the victorious Taliban, non-Taliban
political elites, faction leaders and former warlords are the only stakeholders who can advance
the intra-Afghan peace process. Our research, however, indicates that the experiences of
IDPs and other victims of the war — especially women — not only need to guide the peace
process, but they are central to sustainable peace-making and peacebuilding in Afghanistan.
Including the voices of IDPs could both create an environment conducive for their dignified
return and/or their permanent resettlement.’® The voices of ordinary Afghans — including
the IDPs — can be influential in forming an inclusive government in Afghanistan that help
to both maintain the nation-wide security the Taliban have managed to deliver, and to build
sustainable growth for local communities in the country. Without a sustainable future and
an inclusive government in Afghanistan, sustainable peace is likely to be fragile as some
people may continue to be attracted to, or forced into militancy.

While recognising the value of humanitarian aid to Afghan IDDPs, this study also shows
the negative opportunities offered by the undignified social and economic environment
of displacement that short-termism has created. The traumatised and desperate IDPs who
live in this environment continue to be vulnerable to the exploitative agendas of new
extremist militant groups and old warring factions; young IDPs are particularly vulnerable
to indoctrination with extremist views, and to recruitment as foot-soldiers by these groups.

Although nationwide security has returned to Afghanistan since August 2021, the
Taliban’s new theocratic dictatorship that bans political participation and oppresses women
provides new opportunities for discontent and even militancy. To prevent this happening in
post-war Afghanistan, sustainable peace-building efforts will require delicate and sustainable
international investment and inclusive development assistance. This would help contribute
towards a lasting solution to Afghanistan’s IDPs complex issue, and would ensure that
Afghanistan is at peace with itself, its neighbours and the world.

7.CONCLUSION

The analysis presented in this paper clearly shows that IDPs in Afghanistan face complex
problems in protracted displacement. Although provision of short-term and mid-term
humanitarian assistance is very important, it is more important to focus on the provision

' Mordock J, IMF to Withhold $460M in Funds from Afghanistan after Taliban Takeover’ (Washington Times,
19 August 2021) <https://www.washingtontimes.com/news/2021/aug/19/imf-withhold-460m-funds-afghanistan-
after-taliban-/> accessed 12 November 2025.

5 Politico, “World Bank Suspends Aid to Taliban-ruled Afghanistan’ (2021) <https://www.politico.eu/article/world-
bank-suspends-aid-taliban-afghanistan/> accessed 17 March 2025.

%3 Ayobi et al (n 49).
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of long-term inclusive development that would enable sustainable peace in the country.
International and local humanitarian organisations as well as the Taliban administration
need to focus on inclusive development and on creating income-generating opportunities
in rural poverty-stricken areas in order to prevent people from migrating to the increasingly
crowded urban centres. This aid would be more effective when shaped by the actual needs
of local communities (mainly agricultural villages), where the overwhelming majority of
Afghanistan’s population live.

Aid needs to begin providing permanent homes and communities for IDPs to live in
either rebuilding old ones or constructing new ones. To achieve this, all actors need to
ensure that land is given to IDDPs to facilitate their successful reintegration and settlement.
Sustainable communities will also require reskilling of workers with skills relevant to their
environment and their communities, and the building of essential infrastructure — such as
small work units or, factories near urban centres; new farms; roads; dams; and markets to
provide both employment opportunities and a place to trade goods. Particular attention
should be paid to building schools and to overcoming current barriers to ensure education
for girls at middle, secondary and higher levels. These sustainable solutions are necessary, in
order to provide the robust basis on which positive peace can be built.

This interdependence between inclusive development and sustainable peace means
that the latter cannot be delivered without the support of all the people in Afghanistan,
especially the IDPs. It cannot be imposed from outside, or by one Afghan group using
force to control the rest of society. National and intentional development actors need to
recognise that Afghanistan is a complex society with very different constituencies, each of
which needs to be heard and included — men and women; the rural and the urban; the IDPs
in camps, in rural communities and cities; those returning from being refugees. Lasting
peace in Afghanistan is intricately linked to inclusive development and must have all the
population who will live with it at its core.
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OZET

Bu calisma, Hamdard Islamicus, ¢.40, Say:: 4, (Ekim-Aralik 2012), s. 37-60'da yayinlanan, “Islamic
International Law (Siyar): An Introduction” adli makalenin Tiirk¢e gevirisidir. Orijinal ¢aligma,
[slam uluslararast hukukunun (Siyer) kokenini, kaynaklarini ve gelisimini agiklamaktadir. Islam
uluslararast hukukunun (Siyer) roliinti ve yerini belirlemeye calismakrtadir. Siyer’i ayri bir hukuk
bilimi olarak ele alan ve Siyer kurallarini sistematik olarak agiklayan ilk hukuk¢unun Ebu Hanife
oldugunu savunmaktadir. Bu ¢alisma, Siyer’in Pakistan i¢ hukukundaki roliinii tartismakeadir. Islam
hukukunun sadece diinyadaki baslica hukuk sistemlerinden biri olmadig1, ayni zamanda Islam’in
medeniyetlerin ana formlarindan biri oldugu; bu nedenle Islam hukukunun uluslararasi hukukun
kaynaklarindan biri olmasi gerektigi sonucuna varmaktadir. Son olarak, uluslararas: kamu hukukunun
dogasi geregi sekiiler olmadigini, aksine Miisliiman devletlere ‘uyum saglamak’ i¢in ‘tarafsiz’ oldugunu
savunmaktadir. Siyer sadece Miisliiman devletlerin yiikiimliiliiklerini giiglendirir ve Miisliiman
olmayan devletlere Islam hukukunu empoze etmez.

Anahtar kelimeler: Siyer, Islam Uluslararast Hukuku, Siyerin Roli,

ABSTRACT

This work is the Turkish translation of the article titled “Islamic International Law (Siyar): An
Introduction,” published in Hamdard Islamicus, vol. 40, No. 4, (October—December 2012), pp.
37-60. Original article explains the origin, sources, and evolution of Islamic international law (Siyar).
It attempts to locate the role and place of Islamic International law (Siyar). It argues that Abu Hanifa
was the first jurist to treat Siyar as a separate legal science and who systematically explained the rules
of Siyar. This works discusses the role of Siyar within the domestic law in Pakistan. It concludes that
since Islamic law is not only one of the principal legal systems in the world but also that Islam is one
of the main forms of civilizations; therefore, Islamic law must be one of the sources of international
law. Finally, it argues that since public international law is not secular in nature, but rather ‘neutral’ so
as to ‘accommodate’ Muslim states. Siyar only strengthens the obligations of Muslim states and does
not impose Islamic law on non-Muslim states.
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1.GIRIS

[slam hukuku, bir Islam devleti ile gayrimiislim devletler arasinda hem savas hem
de barig dénemindeki iligkilere dair kapsamli kurallar sunmaktadir. Savaga bagvurma
(jus ad bellum), antlasmalar, savagin yiiriitiilmesi (jus in bello), 6zellikle savas sirasinda
kimlerin 6ldiirilmemesi gerektigi, hangi nesnelerin korunmasi gerektigi, savas esirlerinin
(POWs) haklari, esaretlerinin sona erdirilmesi ve savagin etkileri ile ilgili ayrinuli bir dizi
kurala sahiptir. Seriat ayrica, bir dizi baglayict kuralla Islam devletine rehberlik etmek
icin isyancilar ve miirtedlerle kapsamli bir sekilde ilgilenir; Miisliman bir devletin
gayrimiislim vatandaslariyla ilgilenmek (giinkii bu ayn1 zamanda Islam’in ilk donemlerinde
Siyer’in konusuydu); yabancilara, 6zellikle de Miisliiman bir devleti is icin ziyaret eden
ya da Misliiman bireylerden veya devletten siginma veya koruma talep eden gayrimiislim
uluslardan is adamlarina nasil davranilacags; elgilerin dokunulmazligi; bolgesel yarg yetkisi
ve uluslararasi arenada Miisliiman bir devletin islerini yiiriitmek icin gerekli olan bir dizi
baska konuyu kapsar. Bu kurallarin Miisliman devlet tarafindan tamamen onaylanmasi ve
[slam hukukunun diger kurallarinin? statiisiine sahip olmast 6ngdriilmiistiir.

Bu ¢alismada tartigilan sorular sunlardir: Siyer ile ne kastedilmektedir; Siyer’i ayri bir hukuk
bilimi olarak ele alan ilk hukukcu kimdir; Imam Ebu Hanife ve talebelerinin, ézellikle de
Seybani’nin rolii nedir; Siyer tizerine yazan ilk hukukeular kimlerdir; Siyer {izerine miistakil
bir kitap yazan ilk hukuk¢u kimdir; Siyer'in bugiin Pakistan gibi Miisliiman bir devletin
i¢c hukukundaki rolii nedir? Siyer kurallarinin ilk formiile edilmesinden bu yana Siyer’in
iceriginde bir degisiklik oldu mu; Osmanli Tiirkiye’sinin uluslararast hukukun, ozellikle
de uluslararast insancil hukukun (UIH) gelisimindeki rolii neydi; Miisliiman devletlerin
uluslararasi hukuk yapimina katilimi onlarin “boyun egdirilmesi” olarak m1 adlandirilmaly;
hiikiimlerinin Islam hukukuna aykiri oldugu durumlarda Miisliiman devletlerin uluslararast
hukuka karsi tutumu nedir? Bunlar, bu calismada agiklanan sorulardan bazilaridir.

2.SIYER’IN ANLAMI VE TANIMI

Siyer kelimesi, uygulama, tavir, davranis, yasam bicimi, tutum veya kabul edilebilir
davranis anlamina gelen Sirer kelimesinin ¢oguludur. Cogul halinin alternatif bir anlami da
megazidir (savaslar). Sair, sayrura, masir, masira, mesiran, tesyir kelimeleri hareket etmek,
yola ¢ikmak, yola koyulmak, baslamak, ilerlemek; yiiriimek; seyahat etmek, yolculuk
etmek, gitmek, ayrilmak; kosmak anlamlarinda kullanilir. Ve iyi davranmak anlamina
gelen Serd, siratan haseneten ifadesidir. Siret ayrica (héle cogul hélat) durum, hal; veya (baia
veya cogul hai’it) bigim, sekil; dis gortintis, kilik, goriintis anlamina gelir. Allah, Mus2'nin
asast hakkinda soyle buyurmustur: “Biz onu eski haline déndiirecegiz.”! Zemahseri'ye (6.
538/1144) gore Siret, Siyerden gelmektedir... (serd fuldnen siraten haseneten) ve iyi davranan
kimse anlamina gelmektedir. Daha sonra davranis ve uygulama anlamina gelecek sekilde
genisletilmis ve degistirilmistir. Siyeru’l-evvelin ifadesinde ge¢miste insanlarin davraniglarini

I Kur'an, 20; 21.
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ifade eder” ve Seriatta Siyer savas hukuku ile ilgili konulara aufta bulunur.’ Bu nedenle
bazi yazarlar savag hukukunu tanimlamak icin Kitabiis-Siyer yerine Kitabiil-Cihad bashigin
kullanmugtur. Siret terimi bazi tarihgiler ve gelenekgiler tarafindan Megazi (savaslar) terimiyle
esanlamli olarak kullanilmaktadir.

Ornegin Ibn Kesir (6. 775/1373), Siret-i Ibn-i [shak’a* atifta bulunurken séyle demektedir:
“Ibn-i Ishak (. 153/770) el-Megazi adli eserinde soyle der.” Peygamber’in (sav) hadislerini
derleyenler, savagin yiiriitiilmesi, sivillerin korunmasi, savas esirlerinin korunmast,
diismanligin sona erdirilmesi, baris antlagmalarinin imzalanmasi ve ihlali, bolgesel yarg:
yetkisi ve hatta Miisliiman ve gayrimiislim devletler arasindaki ticaretin yiirtitiilmesine iliskin
cesitli kurallari tanimlamak icin Kitabii's-Siyer, Kitabii'l-Cibhad ve Kitabii'l-Megizi bagliklarini
kullanmuglardir. Miisliman hukukgular Siyer’i tanimlamak icin hicbir zaman Misliiman
uluslararasi hukuku ifadesini kullanmamis olsalar da, bugiin bunlar uluslararasi hukuk
tizerine standart bir kitabin temel konularini olusturmakeadir. Tarihgiler, Peygamber’in
(sav) veya haleflerinin yukarida belirtilen konularla ilgili davraniglarini tanimlamak icin
Siret terimini kullanmiglardir. Bu tiir kitaplar Islam’in gok erken dénemlerinde yazilmistir
ve Ibn Hisam'in (6. 218/833) es-Sireti’n-Nebeviyye'si bunun bir 6rnegidir.® Bu kitap
Peygamber’in (sav) biyografisi olarak adlandirilabilir ¢iinkii cocuklugundan 6liimiine kadar
her olayi, ashabinin hayatini, basarilarini, Medine’ye hicretini, elcilerle olan iliskilerini,
vahyi, Islam’in yayilmasini ve Peygamber’in (sav) ve haleflerinin tiim savaglarint en ince
ayrinusina kadar anlatmaktadir. Zaman gegtikge, Siret bagka kisilerin biyografisini anlatmak
icin de kullanilmaya baslandi. Nitekim hicretten sonra tigiincii yiizyilin sonunda ‘Abdullah
Ibn Ahmed el-Balevi, Siretii Ahmed Ibn Tuliin adli bir kitap yazmustr.” Hicretten sonra
besinci ve alunci yiizyillarda bir¢ok biyografi yazari biyografi yazmak icin Sirer terimini
kullanmugtir. Ornegin, Ibnitl- Cevzi (6. 597/1201) Siretii ‘Omer Ibn al-Hattab ve Siretii
‘Omer Ibn Abdiil- Aziz’i yazmustir. Imam Fahruddin er-Razi (6. 606/1210), Siretiil-Imam
es-Saf?’i ve benzerlerini yazmistur.

Dahadéncedeagiklandigiiizere, Sirerterimi Miisliiman hukukeular tarafindan Peygamber’in
(sav) savag hukuku, isyancilar, miirtedler ve Miisliman devletin gayrimiislim vatandaglari ile
ilgili davranislarini belirtmek i¢in kullanilmigtir. Peygamber’in (sav) davranislari ve tutumlari
manasindaki siret kelimesinin anlami, onun sozlerinden agikca anlagiimaktadir. Ibn Hisam
soyle rivayet eder: “Sonra Peygamber (sav) Bilal’e sancag1 kendisine (‘Abdur Rahman Ibn
‘Avf) teslim etmesini emretti. O da 6yle yapt. Sonra Peygamber (sav) Allah’t tesbih etti ve
kendisi icin rahmet diledi, sonra s6yle buyurdu:

Ey Avf’in oglu! Onu [sanca@y] al. Allah yolunda savasin ve Allah’a inanmayanlarla
da savagin. Ancak emanete hiyanet etmeyin, hainlik yapmayin, kimseyi

2 Abdiilkasim Carullah Zemahseri, el-Kessaf an Hakaiki’t-Tenzil, Dari’l-Maarif, Beyrug, c. 2, s. 431.

3 Ebu'l-Feth Nasiruddin Mutrazi, e/-Mugrib fi Tertibi’l-Mu’rib, ed. Mahmud Fahri, Mektebi Usame ibn zeyd, Haleb,
c.l,s.227.

4 Muhammed Ibn Ishak, Siret-i Ibn Hisam, ed. M. Hamidullah, el-Magrib, h.1401.

> Ismail Ibn Kesir, e/-Bidaye ven-Nihaye, Tabatu Esa el-Halebi, h. 1398, c. 3, 5. 242.

Ebu Muhammed Ibn Hisam, es-Siretiin-Nebeviyye, ed. Mustafa es-sak vd., Darii'l-Marife, Beyrut.

7 Abdullah Ahmed el-Belevi, Sirer-i Ahmed Ibn Tolun, ed., Mustaf Kurd Ali, Matbaatw’l- Taraki, Sam, 1385.
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dldiirmeyin, kiigiikleri ve kadinlari ldiirmeyin. Iste bu, sizin hidayetiniz icin
8

Allab’in emri ve Resul’tiniin séinneridir.”

Bu alint1, Peygamber’in (sav) savas zamanindaki davranislarinin, 6zellikle de savasgilarin

niyetleri, savasa gitme amaglari ve savasta yasaklanan ¢esitli eylemlerle ilgili olanlarinin,
onun szyeri olarak anildigini gostermekeedir.

Bununla birlikte, Siret teriminin Peygamber’in (sav) ve haleflerinin barig zamanindaki
davraniglart veya yonetimdeki veya genel olarak davraniglari anlaminda kullanildigi baska
alintilar da vardir. Imam Ahmed Ibn Hanbel (6. 241/857) soyle der: “(Peygamberden
sonra) Ebu Bekir halife oldu ve onun yaptiklarina gére hareket etti ve davraniglarin: ona
gore diizenledi. Sonra ‘Omer Halife oldu ve o da her ikisinin davranislarini benimsedi.”

Ibn Sa‘'d (6. 230/845) Tabakatinda Peygamber'in (sav) Ekber ibn ‘Abdul Kays'a
gonderdigi bir mektuptan alint yapar ve bu mektupta digerlerinin yani sira séyle der: “
... Miisliiman garnizon onlara ganimetten pay, yonetimde beceri ve davraniglarda ilimlilik
vermelidir. Bu, sézlesme taraflarindan hicbirinin degistiremeyecegi bir karardir.”'® ibn
Cerir et-Taberi (8. 310/923), ikinci Halife Omer’in komutanlarindan birine gonderdigi
bir mektubu aktarir ve soyle der: “Bundan sonra Allah, bazi durumlarda her seyde mazeret
ongormiistiir, iki sey hari¢: davraniglarda adalet .... “!' Benzer sekilde Taberi, tigtincti Halife
‘Osman bin ‘Affan’in yardimcilarina yazdigt ve digerlerinin yani sira ... [sizin i¢in] en iyi
davranis, Musliimanlarin kargilastugi sorunlara bakmakur ... ”'* dedigi bir mektubunu da
aktarir. Boylece Siret terimi hem savas hem de baris zamanlarinda Miisliiman bir yoneticinin
davransglari icin kullanimistr.'

Siyer teriminin Miisliiman fukaha (hukukgular) tarafindan Islam hukuku risalelerinde
nastl tanimlandigini gorelim. Hanefi mezhebinden Imam Serahsi (6.483/1090) su tanimi
vermektedir:

Bil ki Siyer kelimesi, siret kelimesinin ¢oguludur. (Imam Muhammed Ibnii’l-
Hasan es-Seybani) bu béliimii, Miisliimanlarin savasan miisriklere ve onlardan
(Miislimanlarla) baris antlasmasi yapan veya yerlesik yabancilar olarak ya
da [Misliiman devletin] gayrimiislim vatandaglari olarak yasayanlara karst
davransglarini tanimladigt icin onunla tasarlamigtir; kifirlerin en kotiisii olan
miirtetlerle, ciinkii onlar kabul ettikten sonra [Islam’dan] vazgegerler; ve cahil

8 Ibn Hisam, Siret, c. 2, s. 632. Bu hadis, Miislim'in Sahil'in Cibad ve Siyer biliimlerinde, babasindan isiten Siileyman lbn
Bureydeden nakledilmistir. Ancak “Iste bu, sizin icin Allah'in emri ve Resitlii'niin siinnetidir”, lafz1 Miislim tarafindan
zikredilmemistir. Bakiniz: Muslim Ibni’l-Haccac, Sahibh-i Miislim ed., M. Fuad Abdiilbaki, Matbaatii Isa el- Halebi,
h. 1374, ¢.3, s. 1357, hadis no. 1731.

?  Imam Ahmet Bin Hanbel, Miisned, hadis no. 1055.

10 Muhammed Ibn Sad, et-Tabakatiil-Kiibra, Dar-ii Beyrut, 1400, c. 1, s. 263, Kitap, Vakidi tarafindan rivayet
olunmugtur.

" Muhammed Ibn Cerir et-Taberi, Zarihi’t-Taberi, ed. M. Abdu’l- Fazl, Darii'l-Marife, 1979, c. 3, s. 585.

12 ibid, c. 4, s, 244-45.

3 Bakiniz: M. Hamidullah, The Muslim Conduct of State, Seyh Muhammed Esref, Lahor, 1968, Yeniden Basim, 1996,
s. 20.
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olmalarina ve yanlig yorumlamalarina ragmen konumlari miigriklerinkinden
daha az (degersiz) olan isyancilarla ilgilenir.'*

Serahsi de dahil olmak {izere Miisliiman hukukcular tarafindan Siyer boliimleri altinda
tartigtlan ve bu siirsel tanimin bir pargasini olusturmayan bazi onemli alanlar arasinda
gayrimiislim devlet(ler) ile bariscil iligkiler, antlagmalar hukuku (6zellikle Miisliman ve
gayrimiislim devletler arasindaki baris ve ticaret antlasmalari, her ne kadar gayrimiislim
yabancilar/vatandaslar ile yapilan antlasmalardan bahsetse de), bolgesel yargt yetkisi, el¢ilerin
korunmast ve birinciler ile ikinciler arasindaki ticari iligkilerin kurallari yer almaktadir.
Ileride gorecegimiz gibi, Serahsi yukaridaki tiim konulari ve taniminda agiklananlari her
ikisi de kendisi tarafindan kaleme alinan Kitabul-Mebsutta ve ozellikle Serhu Kitabis-
Siyeri’l-Kebirde tarusmaktadir.”

Necmiiddin en-Nesefi'ye (6. 537/1143) gore es-Siyer, savas hukuku anlamina gelir ve
bu kurallar bu terimle adlandirilmistir ¢iinkii bu durumlarin ¢ogu [diismana karsi] savasa
gitmeyi ve diismana dogru yolculugu (sefer) icerir.”'® Kasani (8. 587/1191) Bedaiii»s-Sandi’
adli kitabinda Siyer boliimiine bu ismin verilmesinin sebebini soyle agiklar: “Ciinkii bu
boliimde saldiranlarin [savas sirasinda] nasil davranmalart gerektigi ve karsilasabilecekleri ya
da uymalari gereken farkli durumlar anlatilmaktadir.”” Nevevi'ye (6. 776/1278) gore, “Siyer,
davranis anlamina gelen Sirerin ¢oguludur ve [cogu yazar] Kitabiis-Siyer bashigini kullanir
¢inkii bunun hukuku Peygamber’in (sav) seferlerindeki davraniglarindan tiiretilmistir. Ve
[bu yazarlar] savas kurallarini tarusmaktadir. Diger [yazarlar] “Kitabiil-Cihad” bashigin
kullanirlar, [Imam Ebu Ishak Ibrahim Ibn Ali es-Sirazi’nin] (56.576/1083) et-Tenbih fi'l-
Fikh kitabindaki baslik “Kitabii kitali [-miisrikin” (misriklerle savas boliimii) seklindedir.”®

Hanefi mezhebinden Bedruddin el-Ayni, (6. 855/1451) Siyer terimini agiklarken bu
terimi genis anlamda kullanmugtr. El-‘Ayni “Siyer, Peygamber’in (sav) savas esnasindaki
davranislarina, ashabinin davraniglarina ve bu konuda onlardan rivayet edilen seylere verilen
isimdir”'® der. Unlii Hanefi kitabi E/-Hidaye'ye yazdig1 serhte terimin anlamini daha da
genisletir ve Kitabiis-Siyer baghigini analiz ederken soyle der: “Ciinkii Peygamber’in (sav),
ashabinin (Allah onlardan razi olsun) ve Miisliimanlarin davraniglarini anlatir. Ve buna su
anlam da verilebilir: [onlarin] muamelata (sosyal hayatta veya is hayatinda) davranislari.”
Bu gergekten de ‘siyer’ teriminin hi¢ olmadigi kadar genis bir anlamidir. Siyer'e el-‘Ayni

tarafindan yiiklenen bu anlam, daha sonraki bazi eserlere de yansimigtir.*!

[k olarak belirtilmesi gereken husus, Siyer birgok yazar tarafindan, yukarida tartusildigs

4 M. Ibn Ahmed es-Serahsi, Kitabii'l-Mebsut, Darii Thyai't-Tiirasi'l-Arabi, Beyrut, 2002, c. 10, s. 5.

15 ibid, s. 5-135; ayrica onun Serbu Kitabi’s-Siyerl-Kebir, Darit1-Kiitiibi'l-Ilmiyye, Beyrut, 1997, 5 cilt.

¢ Necmuddin en-Nesefi, Talaba et- Talabe fi I-Istslahati’-Fikbi, ed. Halil el-Meys, Darirl-Kalem, Beyrut, 1406, 5.165.

17" Alauddin Ebi Bekr el-Kasani, Bedai’ es-Sanai, Darii Thyaii't-Tiirasi'l-Arabi, Beyrut, 2000, c. 6, 5.57.

18 Mubhyiddin Ibn Seref en-Nevevi, Tehzibiil-Esma ve el-Lugat, Darit1-Kiitiibi'l-[lmiyye, Beyrut, c. 3, s. 159.

¥ Bedruddin el-Ayni, Umdetii|-Kari Serbu Sahibi l-Bubari, Dari’]-Fikr, Beyrut, c. 14, s. 78.

2 Bedruddin el-‘Ayni, e/-Binaye Serhul-Hidaye, Dartl-Fikir, Beyrut, 1400, c. 5, s. 624.

20 Bakiniz, 6rnegin M. Ali Faruki, Kegsaf Istilatii’l-Funun, ed. Liitfi Abdiilbedi, Vezarati Evkaf ve el-Irsad, Kahire,
1382, c. 3,s.170-171.
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tizere, Miisliiman uluslararast hukuku olarak terciime edilmektedir. Siyer'in 20. ylizyilda
Nagib Arminazi,”> Muhammed Hamidullah (6. 1416 H/2002 M), Mecid Hadduri, Ebu
Zehra ve benzeri diger 4limler tarafindan nasil tanimlandigini gorelim. Nagib Arminazi
muhtemelen iyi bir tanimlama girisiminde bulunan ilk kisidir ve tanimi su sekildedir:
“[Musliiman devletle] savagsinlar ya da [onlarla] bariscil iligkiler icinde olsunlar, ister
birey ister devlet olsunlar, ister Miisliman topraklari i¢inde ister disinda bulunsunlar,
gayrimiislimlerle iliskilerinde Miisliimanlar icin baglayici olan kurallar butiintidiir. Ve bu
kurallar dizisi miirtedlerin, asilerin ve soyguncularin durumunu da igerir.”* Arminazi,
yukarida tartigilan ve Serahsi tarafindan verilen tanimdan etkilenmis gibi gériinmektedir.
Ancak bu tanim kendi déneminin bile gergekligiyle 6rtiismemektedir. Hamidullah ise Siyeri
“ Bir Misliiman bir de facto ya da de jure Devletin diger de facto ya da de jure Devletlerle
olan iliskilerinde uydugu toprak hukukunun ve 6rfiiniin ve antlagma yiikiimliliiklerinin bir
pargast” olarak tanimlamaktadir.”* Bu, yukarida verilen Arminazi’nin tanimindan daha iyi
bir tanim gibi goriinmektedir. Imam Ebu Zehra, Serh Kitabiis-Siyeri l-Kebir'e yazdig1 giriste
Siyer’i soyle tanimlar:

Cihadin ve savasin kurallari, savasta nelere izin verilip nelere izin verilmedigi,
[kalici] baris antlagmalarinin ve gegici ateskeslerin kurallari, kime yabana
statiisit verilip kime verilmeyecegi, savas ganimeti, fidye ve kolelestirme
kurallar1 ve savaslar sirasinda ve sonrasinda ortaya ¢ikan diger sorunlar. Kisacast,
tartismalarin ¢ogu savasla ilgili olsa da, barig ve savas sirasinda Misliimanlar ve
diger [topluluklar] arasindaki uluslararasi iliskilerin kurallarini belirler.

Siyer ilminin bir baska tanim1 da “savas ve baris sirasinda darii’l-harb ve darii’l-Islam’'da
gayrimiislimlerle iligkilere dair kurallardir” diyen bir aragtirmaci tarafindan yapilmaya
calistlmigtir.®® Ne yazik ki bu tanimlar, genel olarak, Miisliman devletlerin uluslararasi
hukuk kapsamindaki yiikiimliiliiklerinin, ozellikle de savagin yiirtitiilmesine iliskin cesitli
sozlesmelerin, savag sonrasinin ve Misliman devletlerin bu sozlesmeler kapsamindaki
yiikiimlaliiklerinin getirdigi degisiklikleri dikkate almamaktadir.

Bu tanimlarin bazilari giinimiizden ziyade ge¢misten bahsetmektedir. Ayrica, Osman
Cuma tarafindan verilen tanim, sadece Miisliiman olmayan devletlerle degil, Miisliman
devlet i¢indeki ve disindaki Miisliiman olmayan bireylerle olan iliskileri de kapsamaktadir.
Uluslararasi kamu hukukunu gérmezden gelmek, Siyeri layikiyla tanimlama gorevini
oldukea kiilfetli hale getirecektir. Bugiin Miisliman devletler gayrimiislim vatandaglarina
Siyer'e (uluslararast hukuka) gore degil, anayasalarina gore muamele etmektedir! Bu nedenle

22 Bakiniz, onun L’ Islam et le Droit International, tez, Paris, 1929. Ayni kitap bazi ilavelerle Arapca basildi. es-Serbud-
Diiveli fi J-Islam, Matbaat Ibn Zeydun, Damaskus, 1930.

B ibid, s. 44.

2 Hamidullah, The Muslim Conduct, s. 3.Kitabin ilk versiyonu 1941-2 yillarinda Islamic Culture, Haydarabad
Dekkan'da yayimlanmugtir. Cafer ‘Abdul Selam, bu tanimin Miisliman devletin diger devletlerle iliskilerinde ne
uyguladigina odaklandigini ileri siirer. Bakiniz, onun Kavaid el-Alakat ed-Duveliyye, Maktaba es-Selam el-Alamiya,
Kabhire, 1401, s. 31.

»  Ebu Zehra, Inroduction to Serhu Siyeri’l-Kebir, Matbaat Kahire University, s. 33.

% Osman Cuma Zamiriyye, Usul el-Alakati d-Diiveliyye, Dar el-Mali, Amman,1999, c.1, s. 240.
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Siyer'i gintimiiz kosullarina uymayan ve alakasiz soyut bir nesne olarak degil, giiniimiiz
kosullarinda agiklamamiz gerekiyor. Bu nedenle zamanin ihtiyaci, sadece Siyer'in bir
tanimina ulasmaya degil, ayn: zamanda giiniimiiz kosullarina uygun ve ilgili bir tanima
ulagmaya yardimci olacak yeni bir baslangi¢ yapmakur.

Macid Hadduri'ye gore uluslararast Islam hukuku, “Islam diinyasinin iginde ya da
disinda olsun, Miisliimanlarin iligkilerini yonetmek icin tasarlanmis” Islam hukukunun bir
uzantisidir.?” Abdiilkerim Zeydan’a gore ise “Islam hukukunun, diger devletlerle iliskilerinde
Miisliiman devlet i¢in baglayict olan norm ve kurallar biitiintidiir.”*® Bu tanim, giintimiiz
senaryosuyla uyumlu goriindigii icin diger tiim tanimlardan ¢ok daha iyi gortinmektedir.
Miisliiman devlet ile diger devletler arasindaki iliskileri diizenleyen Islam hukuku kurallar:
ve ilkeleri Miisliiman uluslararast hukuku olarak tanimlanmaktadir. Bu kurallar Seriat
nedeniyle Misliiman devlet i¢in baglayicidir. Ancak Halifeligin yoklugu nedeniyle bugiin
tek bir Miisliman devlet yok aksine 50'den fazla Miisliman devlet bulunmaktadir. Bu
nedenle, bu devletlerin Islam hukuku kapsamindaki yiikiimliiliiklerine ve ayni konulari
diizenleyen uluslararasi antlasmalara odaklanilmalidir. Bu nedenle, Serahsi’nin tanimi
mevcut ortama uygun hale getirilmek icin degistirilmelidir. Bugiin uluslararasi hukukun
konusu degismistir. Devletler bazi ortagag kavramlarini yenileriyle degistirmistir. Ornegin,
her ne kadar bireyler uluslararasi hukukun 6znesi olmaya devam etse de gayrimiislim
vatandaglarin haklari Misliiman uluslararast hukuku tarafindan degil; her devletin en {istiin
i¢ hukuku olan anayasa hukuku tarafindan diizenlenmektedir.”’

3.AYRI BIR HUKUK BIiLIMi OLARAK SiYER

Siyer alanindaki uzmanliklariyla bilinen ilk Miisliiman hukukgular olarak Imam es-Sa‘bi
(6. 103/719), Imam Ebu Hanife Nu'man bin Sabit (6. 150/767), Imam Abdurrahman
el-Evzai (6. 163/774), Imam Ebu Yusuf (6. 182/798), Imam M. Ibn el-Hasan es-Seybani
(6.189/805), Imam Siifyan es-Sevri (6.161/769), Imam el-Fezari ve diger birgoklart
sayilabilir. Imam Sa‘bi, Kufe'nin 6nde gelen otoritelerinden biriydi*® ve Abdiilmelik ibn
Mervan (Emevi Halifesi) tarafindan Roma Imparatorlugu’ndaki mevkidasina elgi olarak
gonderilmisti. Peygamber’in (sav) seferlerinin’’ tarihini ¢ok iyi biliyordu. Hatib el-Bagdadi’ye
(6. 463/1071) gore, ‘Abdullah Ibn ‘Omer, Sa‘bi’nin bu seferler hakkinda konustugunu
duydu ve o kadar etkilendi ki, “Sanki bizimle birlikte [bu seferlere] katilmis gibi” dedi.*

7 Mecid Hadduri, War and Peace in the Law of Islam, The John Hopkins Press, Baltimore, 1955, s. 46, ayrica bakiniz,
Hadduri, e/ Harb ves-Silm fi Sirati’l-Islam, ed-Darirl-Miitehideh, Beyrut, 1973, s. 17.
2 Abdilkerim Zeydan, Memau Bubus, Miiessese er-Risale, Beyrut, 1402, s. 16.

#  DPakistan orneginde, azinliklarin korunmasina iligkin Anayasal hiikiimler gunlardir: Anayasanin Baglangic

boliimiiniin alt: ve dokuzuncu paragraflari ve 1973 tarihli Pakistan Islam Cumhuriyeti Anayasast’'nin 20. ve 36.
maddeleri.

30 Bakiniz, Ibn Sad, Zabakat, c. 6, s. 246-257; Ebu Bekir el-Hatip el-Bagdadi, 7zrik Bagdad, Darii1-Kitabi’l-Arabi,

h.1401, c. 12, s. 227-233.

Yukarida agiklandigt gibi siyer ayni zamanda savas seferleri anlamina da gelmektedir.

52 El-Bagdadi, Zarik, cilt 12, s. 230. Ayni sey baska kaynaklardan da aktarilmigtir. Ornegin bakiniz, Molla ‘Ali Kari,
Serhu Musnad Ebi Hanife, Darit1-Kiitiibi'l-Ilmiye, Beyrut, 1405, s. 1411-1412. Ebu Hanife bu hadisin zincirinde
yer almaktadir. Ayrica bakiniz, Nureddin el-Heysemi, Mecm aiiz-Zevaid, 3. baski, 1402, c. 10, s. 23.
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Asagida alinulanan bu rivayetlerden agik¢a anlagilan sey, Sa‘bi'nin Peygamber (sav) ve
ashabi zamanindaki seferleri anlatmada ¢ok basarili oldugudur. Her ne kadar tarihgiler
onu Siyer konusunda uzman olarak tanimlamis olsalar da, bu sadece Peygamber’in (sav)
seferleri hakkindaki bilgisiyle sinirlidir ve bu kaynaklardan Siyer ile ilgili karmagik kurallar
hakkinda bilgi sahibi olduguna dair bir isaret yoktur. Siyer’i ayr1 bir hukuk bilimi olarak ele
alan, Misliimanlarin uluslararasi hukukunda bir otorite olarak kabul edilen, siyerin tiim
kurallarinda uzmanliga sahip olan ve bunu akademik olarak 6greten Miisliman hukukgu,
muhtemelen tiim zamanlarin 6nde gelen miigtehidi olan Imam Ebu Hanifedir.

Sahih arasturmalara gore, siyer terimini Miisliman bir devlet ile gayrimiislim devletler
arasinda savas ve baris sirasinda iliskileri diizenleyen kurallar biitiinii i¢in kullanan ilk fazkih
odur. Kitabiis-Siyeradli en eski kitap Ebu Hanife tarafindan yazilmis, o da bunu 6grencilerine,
ozellikle de Ebu Yusuf, M. Ibn el-Hasan El-Seybani, Ziifer Ibn Huzayl, Esad Ibn ‘Amr,
Ibrahim El-Fezari, Hasan Ibn Ziyad el-Lu’li, Hafs Ibn Gays en-Nehai, Afiya bin Yezid,
Hammad (Ebu Hanife'nin oglu) ve digerlerine imla ettirmistir. Bu 6grencilerden bazilari
bu ders notlarini diizenlediler ve onlara eklemeler yaptilar. Bu ders notlari bazi durumlarda
Ebu Hanife'den ziyade bu 6grencilere atfedilmistir. Ornegin; Hasan ibn Ziyad’in es-Siyer'i,
[brahim el-Fezari’nin Kitabiis-Siyer'*® ve Seybani’nin es-Siyeru’s-Sagiri. >

Suriyeli Imam Evza‘i (6. 157), Imam Ebu Hanife’nin Kitabu’-Siyer'ine ya da Seybani’nin
tahkik ettigi es-Siyeriis-Sagirine rastladiktan sonra onun bircok konudaki goriislerini
elestirmistir.” Imam Ebu Yusuf ise buna er-Redd Ala Siyeri’l- Evza'i adli bir kitapla karsilik
vermis ve hocasinin (Imam Ebu Hanife) gériislerini savunmustur. Imam Seybani, Kitab
es-Siyerii'l-Kebir ile cevap vermistir. Bu, Siyer’in magnum opus ¢alismasidir ve tek kelimeyle
essizdir.’® Bu son kitabin bircok baskisi vardir.’” Imam Safi‘i (6.204 /820) her iki kitab:
da, yani Siyer-i Evza'i ve er-Redd Ale Siyer’il-Evza7yi el-Umm adli risalesinde kaydetmistir.
Kitapta Evza‘i’nin ve Ebu Yusuf’un kitaplarindan alintilar yapildiktan sonra “Zmam Safi‘i
soyle demigstir” denilmekte ve her ikisine yonelik elestiriler ile Safi‘i'nin ayni konudaki
goriisii yer almakeadir.’® Hamidullah, “bundan béyle [siyer] kelimesinin tiim zamanlarin

% Ibrahim el-Fezari, Kitabii-Siyer, ed. Faruk Hamide, Miiessese er-Risale, Beyrut, 1408.
% Bakiniz, Ebulvefa el-Afgani, Introduction to Ebu Yusuf er-Reddu ale Siyeri’l-Evzai, 1dare el-Kuran ve el-Ulumu’l-
Islamiyye Karagi, ty., s.1, M. Zahid el-Kevseri, Bulug el-Emani fi Sireti I-Tmam Mubammed Tbni’l-Hasan es- Seybani,
Mektebe Dariv’l-hidaye, Kahire, ty., s. 18.

Hayat, eserleri ve jus in bello (savas hukuku) ile ilgili detayli bilgil i¢in bakiniz, “el-imam el-Evzai ve Badu Erauhu
el-Insaniye”, “Makalat fi'l-Kanun ed-Diiveli el-Insani vel-Islam”, (Arapga) iginde, ed. Amir Zamalli, ICRC, 2. Baski,

2007, s. 57-63. Rivayete gore Imam Evza‘i’ye Ebu Hanife'nin veya Seybani’nin kitabi verildiginde “Bu kitab1 kim

35

yazdi?” diye sormus ve Irakli Seybani’ye ait oldugu séylenmistir. Bunun iizerine “Iraklilar Siyer’i bilmedikleri halde
bu ilim hakkinda nasil yazabilirler” dedigi rivayet edilir. Peygamber’in (s.a.v.) seferlerinin Suriye ve Hicaz’a yonelik
oldugunu, daha yeni fethedilen Irak’a yonelik olmadigini da eklemistir. ibid, s. 59.

3 Kitap sadece Imam Serhasi’nin serhiyle birlikte mevcuttur ve birgok farkli yayinci tarafindan birgok kez basilmustir.

[lk olarak 1971 yilinda Haydarabad’'da (Hindistan) basilmis ancak baska yerlerde de birgok kez basilmustir.

7 Imam Ebu Yusuf, er-Reddu ala Siyeri’l-Evzai, ed. Ebulvefa el-Afgani, Lecne Ihya el-Marif en- Numaniyye,
Haydarabad, 1537 ve Idaretirl-Kuran ve el-Ulumi’l-Islamiyye, Karagi, ty.

3 M. Ibn Idris es-Safii, e/-Umm, Tabatiil-Bulak, yeniden basim, Darii’s-Sab, Kahire, s. 7, 3030-335. Ayni kitabin
yeni baskust vardir. Yukaridaki tartisma icin bakiniz, M. Idris es-Safii, Kitabii'l-Umm: Mevsuatii'l-Imam es-Safii, ed.
Bedruddin, Hasun, Dariyl-Kiiteybe, Beyrut, 2003, c. 15, s. 219-351.
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fakihleri tarafindan yaygin olarak kullanilan teknik bir terim haline gelmis oldugunu” ileri
siirmektedir.’

Bazi alimler® Imam Zeyd Ibn ‘Ali'ye®' (6. 122/740) el-Mecmu‘ el-Kebir adli bir kitap
atfetmektedir. Bu kitap, 6grencisi Ebu Halid el-Vasiti tarafindan derlenen Mecmu I-Hadis ve
Mecmu I-Fikh adli iki kitabin birlesimidir. Mecmu ‘ el-Kebir in boliimlendirilmesi upki fikih
(Islam Hukuku) kitaplar: gibidir.2 Ornegin, “Tnharet (arinma), ‘Ibadat’, ‘Saus’, ‘Ortaklik’,
‘Nikah' (evlilik), ‘1alak’ (bosanma), ‘Hudud (sabit cezali suclar) boliimleri vardir ve bunu
‘Siyer’ bolimii takip eder. Bu boliimiin ayrimi da ilgingtir: e/-Gazve ves-Siyer baslikl ilk
boliimii cihadin 6nemi, sehitik, ganimet, baris, ... mirtedlerle, asilerle savagsmak ve [mam’a
(devlet bagkani) itaat konusu takip etmektedir.*®

Bu eserde iki sorun géze ¢arpmaktadir: Birincisi, Ebu Halid Mecmu® ‘un ravisi olarak
kabul edilemez ¢iinkii Stinni 4limler tarafindan badis uydurmakla suclanirken Zeydiye
(Imam Zeyd Ibn ‘Ali’nin takipgileri) icin giivenilirdir; ve ikincisi, bu kitabin derlenme gekli
de siiphelidir. Imam Zeyd tarafindan derlenmis ve Ebu Halid sadece onu kaydedip ondan mi
derlemistir? Yoksa o (Imam Zeyd) bunu égrencilerine yazdirdi ve onlardan biri daha sonra
bunu derleyip diizenledi mi? Bununla birlikte, son aragtirmalar Ebu Halid’in yalan soyledigi
ve hadis uydurdugu bilindigi icin rivayetinin kabul edilemeyecegini géstermektedir.** Dahast,
kitap o donemin Sii fakihlerine 6zel bir yer vermekte, ancak ¢agdas biiyiik Stinni fakihlerden
bahsetmemektedir ve bu yiizden sadece bir rivayettir. Kitabin konusuna baktiktan ve Imam
MaliK'in Muvatta’si ve Seybani’nin Asar’1 ile kargilagtirdiktan sonra, Muvattadan daha iyi
bir igerige sahip oldugu ve Seybani ve Ebu Yusuf’un kitaplar1 gibi oldugu goriilmektedir.
Ayrica kitap Irak fikhindan (Ebu Hanife, Ebu Yusuf ve 6zellikle Seybani’nin) etkilenmistir.
Bu nedenle bir aragtirmaci su sonuca varmistir:

El-Mecmu* yeterince yetenekli olmayan bir S 4limin eseridir; onu Siinni
kaynaklardan derlemistir; onun ozel egitimi kitapta garip seyler ortaya
ctkarmaktadir. Boylece o, zikretmedigi halde kendi zamaninin Siinni fzkhini

¥ Muhammed Hamidullah, The Muslim Conduct of the State, Seyh Muhammed Esref, Lahor, 1968, yeniden basim,
1996, s. 11.

Biraz siipheci olmasina ragmen Hamidullah da bunlardan biridir. Bakiniz, The Muslim Conduct, s. 26 ve f. n. 20.
4 Tam ismi Zeyd Ibn Ali Ibn el-Huseyn Ibn Ali [bn Ali Talip.

2 Bakiniz, Imam Ebu Zehra, Tariki’l-Mezahibi I-Fikhiyye, s. 274, 675.

4 Bakiniz, Imam Zeyd, el-Miisned, Mektebirl-Hayat, Beyrut, 5.349-363 ve Gazi Serifuddin, Serbu Memaii'l-Fikhi'l-
Kebir, Mektebe el-Muayd, Taif, 1388, c. 4, 608, c. 5, 7-35.

Imam Ahmed Ibn Hanbel onu giivenilir bulmaz. Imam Esram, Ebu Hasim ve Vaki‘i Ibn el-Cerrah, Ebu Halid’in

40
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hadis uydurdugunu iddia eder. Imam Buhari onu “Miinkirirl-Hadis” olarak adlandirmustir. ibn Habban, Imam
en-Nesei, Imam -Dari Kutni ve daha birgoklari tarafindan bu tiir seylerle suglanmustir. Bakiniz, ‘Abdur Rahman
Ibn Ebi Hasim, el-Cerh ve't-Tadil, Maclis Dairat el-Ma‘rif el-Osmani, Haydarabad, 1271 h., c. 6, s. 230; ve Imam
Bubhari, ez-Tarik es-Sagir, ed., Mahmud Ibrahim Za id, Darii'l-Vai, Haleb, s. 139; Imam en-Nesai, ed-Duafa vel-
Metrukin, , ed, M. Ibrahim Zaid, Darir'l-Vai, Haleb, s. 300; ibn Hibban, e/-Mecruhin min el-Muhaddisin ve ed-Duafe
vel-Metrukin, Dar El-Va‘i, Haleb, c. 2, s. 76; Imam El-Zchebi, Mizan el-tidal, nsr, Ali Ae-Bacevi, Darivl-Marifa,
Beyrut, cilt 3, s. 257-258; Ibn Hacer, Tehzibiit- Tehzib, Dariil-Fikir, Beyrut, cilt 8, s. 24-5. Imam Ebu Zehra'ya
gore [Zeydiler] Ulema, Ebu Halid’in Imam Zeyd'den rivayet ettigini kabul eder. Ebu Halid’e yénelik tiim itirazlart
bertaraf eder ve onu giivenilir kabul eder.
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ontine koymaktadir. Onun i¢in en erken zaman ancak Aicri ikinci asrin ortalart
olabilir ki bu da Ebu Hanife, Ebu Yusuf, Seybani, Sevri ve digerleri sayesinde
Irak’ta fikhin patladigi zamandir.©45

Yukaridaki tartismadan agikea anlagilan sey, Siyer kelimesinin kullaniminin Imam Zeyd’e
atfedilmesinin hatadan arinmig olmadigidir; ancak ok dogru olan sey, Imam Ebu Hanife’nin
aynt terimi uluslararast hukuku belirtmek icin kullandigidir.

4.SEYBANI VE SIYER

Ebu Hanife’nin orijinal kitabinin bize ulasmadigini akilda tutmak 6nemlidir, bu nedenle
yukarida tarugilan Seybani’nin “es-Siyeriis-Sagir’ ve onun “es-Siyerii’l-Kebir’ine ¢ok dikkat
verilmektedir. Bu son kitap sadece Hanefi hukuk¢u M. Ibn Ahmed Ibn Ebi Sehl es-Serahsi
(6. 1090/483) tarafindan yapilan serhiyle birlikte bulunmaktadir. Islam hukuk literatiiriinde
stiphesiz tim zamanlarin en 6nemli Siyer eseridir. Bu son kitabin Tiirkge terctimesi 1825
yilinda Istanbul'da basilmistir.® Arapca baskist ise ilk olarak 1917 yilinda Haydarabad,
Dekkan'da basilmistir. Hans Kruse, Seybani’yi Siyer'in hukuki formasyonunun babasi olarak
gormektedir.”” 1827 yilinda Serbu Kitabi’s-Siyeri [-Kebirin Tiirkge terciimesini inceleyen
Alman bilim adami Joseph Hammervon Purgstall, Seybani’yi Miisliimanlarin Hugo Grotius'u
olarak adlandirmistir (oldukga hafif kagan bir ifade).”® Elbette biiyitk Seybani’yi Hugo ile
bir tutmak haksizliktir. Ote yandan, tarihsel olarak Hugo Avrupa uluslararast hukukunun
babasi olarak kabul edilemezken, Vitoria ve ozellikle Gentili uluslararasi hukuku teolojiden
ayiran ilk Avrupalilar olarak ondan daha fazla &vgiiyti hak etmektedir.®” Vitoria Siyer'e
asina gortinmektedir: Misliiman ¢ocuklari (masum olan) ve kadinlari (masum olduklari
varsayilan) 6ldiirmenin yasadist oldugunu 6ne siirmiistiir.”® Yargic Weeramantry, Hugo'nun

#  Bakiniz, Ali Abdiilkadir Hasan, Nazrar Amme fi Tariki’l-Fikbi -Islami, Daritl-Kiitiibi’l-hadise, 1965, s. 182 ve M.
Yusuf Musa, Asar Niishatiil-Mezahib, s. 72-73

% Bakiniz, Hans Kruse, The Foundation of Islamic International Jurisprudence, Journal of Pakistan Historical Society,
I1I, Kasim, 1955, s. 237.

47 Ibid., s. 238.

% Bakiniz, onun Jahrbuecher der Literatiir, 40, Viyana, 1827, s. 48.

# Avrupada uluslararast hukuk iizerine belki de en erken yazanlar, savas sirasindaki etik sorunlar hakkinda yazan on

besinci ve on altinci yiizyil Ispanyol kilise adamlariydi. 1526-1546 yillart arasinda Salamankada ilahiyat Profesérii
olan Francisco de Vitorianin 8liimiinden sonra yayimnlanan Relectiones theologicae adli eseri, uluslararasi hukukun
Yeni Diinya'ya (Amerikadaki Ispanyol kolonileri) yayilmasindan bahsetmektedir. Weeramantry, bu Ispanyol
yazarlardan bazilarinin Islam hukukundan gok etkilendigini ileri siirmektedir. Bakiniz: C. G. Weeramantry, Islamic
Jurisprudence, Macmillan, London, & St. Martin Press, New York, 1988, yeniden basim Sarvodaya Vishva Lekha,
1999, s. 158. Baskidan kurtulmak igin Ingiltere’ye kagan ve Oxfordda Medeni Hukuk profesorii olan Italyan
Protestan ve Gentilis olarak bilinen Alberico Gentili, uluslararast hukuku teoloji ve etikten ayiran ve hukukun
bir dali olarak ele alan belki de ilk Avrupali yazardir. En 6nemli eseri 1598 yilinda yaymlanan De jure bellidir.
Hugo'nun kendisi de bu kitaba biiyiik 8l¢tide bor¢luydu. Bakiniz, J. L. Brietly, The Law of Nations, ed., Sir
Humphrey Waldock, Clarendon Press, Oxford, 1963, yeniden basim, 1981, s. 25-27. Ayrica bakiniz, Lord McNair,
The Practitioners Contribution to International Law 111, Ind JIL, 1963, s. 272-273. Ozetle, Hugo'nun 1625’e
yayiwnlanan De jure belli ac pacisi yazdiginda zaten o kadar seckin oldugunu ve kaleminden ¢ikan her seyin dikkat
cekecegini savunmaktadir. Ibid, s. 28. Dolayisiyla Hugo, Seybani ile bir tutulamaz.

%0 Francisco De Vitoria, “The Second Relection on the Indians, on the Law of War Made by Spaniards on the Barbarians”,
A, Carnegie (ed) “De Indis et de iure belli relectiones”, icinde, ¢eviri, J. P Bate, new York, 1917, 5.179.
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muhtemelen Siyerden (Miisliman uluslararast hukuku) etkilendigini kanitlamak icin 16
neden sunmaktadir.” Hugo'nun literatiiriinde buna dair daha fazla kanit bulunmaktadir.
Ornegin, “Diismanlar arasinda doganin emrettigi ya da uluslarin rizasinin tesis ettigi yasalar
baglayicidir” diyerek,’” bir antlagmaya uyulmasini gerektiren ya da baska bir deyisle pacta
sunt servanda (ahde vefa) olarak bilinen ilkeyi vurgulamaktadir.’® Bir antlasmanin sartlarina
bagli kalmak, baska bir yerde agiklandig1 iizere, Peygamber (sav) zamanindan beri Islam
uluslararast hukukunun temel bir ilkesidir.’* Dahasi, Hugo'ya gore savasin yasalligi icin
devlette tstiin giicti elinde bulunduran kisinin otoritesi altinda yiiriitiilmesi gereklidir.
Bu ilke, iinlii Hanefi hukukgu Imam Ebu Yusuf (ilk Miisliiman Basyargici) tarafindan
“Devlet bagkaninin veya vekilinin izni olmadan hicbir sefer gonderilemez” geklinde ifade
edilmistir.”> Hugo “ya gére bir devlet mesru miidafaa icin savas agabilir. Islam uluslararas:
hukukuna gére bu kacinilmaz bir sonugtur.® Hugo savast daha insancil hale getirmeye
calismugtir. Yine bu, tam olarak Islami jus in bello “nun temel alanidir.”” Onerdigi savas,
mevcut uluslararasi hukuka dahil edilmistir.”® Devletlerarast iliskiler hukukunun Avrupali
yazarlar tarafindan uluslararast hukuk olarak adlandirilmadigini, ‘Avrupa kamu hukuku’ (7us
publicum europaeum; driot public de I'Europe)®® olarak bilindigini ve sadece Avrupalilarin
bundan yararlanmasina izin verildigini belirtmek ilging olacakur. 1856'da Paris Barig
Antlasmasi Tiirkiye'yi (Hiristiyan olmayan ilk millet olarak) Avrupa Uyumu’na kabul etti.®

Seybani’nin anisina, akademisyenler Almanyanin Gottingen kentinde  Seybani
Uluslararast Hukuk Dernegi’ni kurdular. Ilk bagkani, Profesér Abdul Hamid Bedevi olmus
ve Profesor Salahuddin al-Miincid ise Baskan Yardimcisi olmustur. Paris Universitesi 1970
yilinda Seybani’nin 1200. 6liim yildéniimiinii anmak i¢in bir kutlama diizenledi.*’

1966 yilinda John Hopkins Universitesi'nden Mecid Hadduri, Seybani’nin es-Siyersis-
Sagirini ararken, Kitabiil-Asl veya Kitabii'l-Mebsut olarak bilinen Seybani’nin bagka bir
kitabindan siyer ile ilgili boliimleri terciime etti; ona uzun bir giris yazd: ve adint The

51

Bakiniz Weeramantry, Islamic Jurisprudence, s. 132, ve s., 150-158.

52

Bakiniz Hugo Grotious, Prolegomena, s. 25-26.

53 Bakiniz Hugo Grotious, Prolegomena, s. 25-26.

> Bakiniz, benim “The Law of Treaties in Islam”, yakinda.

> Ebu Yusuf, Kitabii'l-Harag, s. 285.

56 Bakiniz benim “Islamic jus ad bellum and jus in bello”, Research Paper i¢inde, c. VI, 2006, s. 779-784.

57 Bakiniz benim ‘Abkamii’l-Medinin fi’l-Harb: Dirase Mukarene beynel-Fikbi'l-Islami vel-Kanuni d-Diiveli (Arabic)
basilmamuis yiiksek lisans tezi, International Islamic University, Faculty of Shariah and Law, 1997. Bu calisma
yakinda yayinlanacak olan kitabim “7he Law of War and Peace in Islam” i¢inde “Non-Combat Immunity in Islamic
Law” adiyla basilacakur.

%% Hugo'nun ifade ettikleri ile Islami uluslararast hukukun emirleri arasindaki benzerliklerin detayli ve nokta atst bir

sekilde incelenmesi gerekmektedir.

5 Bakiniz Peter Malanczuk, Akehurst Modern to International Law”, Routledge, London, 1997, s. 11.

6 Paris antlagmast 6zellikle Avrupa Kamu Hukukuna referans verir. Bakiniz, 114 CTS 409’daki metin. Ayrica

bakiniz, T. Schieder, Paris Peace Treaty, EPIL 7, 1984, s. 376-378. Hamidullah onu ‘public law of Christian nations’

(Hristiyan Milletlerin Kamu Hukuku) olarak isimlendirir. Bakiniz Hamidullah, 7%e Conduct, s. vii.

6t Bakiniz, Suphi Mahmasani, “e/-Kanun vel-Alakati d-Diiveliyye fi’l-Islam”, Darii’l-Ilim [i'l-Malin, Beyrut, 1972, s.

42, dn. 2.
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Islamic Law of Nations olarak degistirdi.®* Bu asil kitap degildi. Asil kitabin metni, Hanefi
bir alim olan Hakimi’s-Sehid el-Mervezi tarafindan e/-Kafi fi Furui’l-Hanefi adl1 kitabinda
korunmusg ve bu metin, merhum Profesér Mahmud Ahmed Gazi tarafindan 1998 yilinda
“Miisliiman Uluslararas: Hukukunun Kisa Kitabr” bashig1 alunda tercime edilip diizenlenene
ve serh edilene kadar hi¢ yayinlanmamigtir.%?

Seybani’nin ilk kitabi, belki de ikinci kitabi Kizabiis-Siyeril-Kebir nedeniyle ¢ok fazla
ilgi gormistiir. Bu ilimde bugiine kadar yazilmis en iyi kitap olma 6zelligini tasiyan ikinci
kitabinin, akademisyenlerin ilk kitabina bu denli ilgi gostermesine neden oldugunu
soylemek yanlis olmayacaktir. Durum ne olursa olsun, Siyerin (uluslararast hukuk) babasi
hi¢ stiphesiz Hanefi mezhebine mensup bu biiyiik Irakli hukukeudur.

5.SIYER’IN KAYNAKLARI

Siyer, Islam hukuk kiilliyatinin ayrilmaz bir pargasi oldugu icin kaynaklart da Islam
hukuku ile aynidir. Islam hukukunun Kuran, Sinnet, lema* (goriis birligi) olmak iizere iig
asli kayna@1 ve analoji (kzyas), kamu yarart (maslabat), orf (‘6rf) ve digerleri olmak tizere
ikincil kaynaklart vardir. Bunlar ayni zamanda Siyer'in de kaynaklaridir. Ancak, Seybani,
Ebu Yusuf ve diger fakihlerin kitaplari incelendiginde, bir hitkme varirken kullandiklari
bir¢ok baska kaynak bulunur. Bunlar arasinda (yukarida zikredilenlerin disinda)

1. Ilk Halifelerin uygulamalars;
2. Hakem kararlarz;
3. Antlasmalar;

4. Gelenekler.

Hamidullah, (1) fakihler tarafindan reddedilmeyen diger Miisliman yoneticilerin
uygulamalari®, (2) komutanlara, amirallere, elgilere ve diger devlet gorevlilerine verilen
resmi talimatlar; (3) miitekabiliyet ve (4) uluslararasi nitelikteki i¢ mevzuat ve tek tarafli
beyanlar gibi bagka kaynaklardan da bahsetmistir.> Bununla birlikte, son dérdii Halifelerin
davraniglarinda zaten ima edilirken, ilki Halifelerin davranislarindan da farkli bir sey olamaz.

6. HUKUKUN KAYNAGI OLARAK S/YER
6.1. BIR iC HUKUK KAYNAGI OLARAK SIYER

62 Bakiniz, Mecid Hadduri, The Islamic law of Nations: Seybani’s Siyer, The John Hopkins Press, Baltimore, 1966, s.
70.

6 Bakiniz, Muhammed Ibn el-Hasan es-Seybani, The Shorter Book of Muslim International Law, ¢eviri, M. A. Gazi,
Islamic Research Institute, Islamabad, 1998.

¢ Bu kategoride, Emeviler, Abbasiler ve Hindistan'daki Evrengzib Alemir gibi Miisliiman hiikiimdarlarin geride

biraktigr 6rneklerden bahseder. Bakiniz, Hamidullah, The Conduct, s. 23.

6 Hamidullah, The Conduct, s. 18. Belki de kitapta bir hata var ¢iinkii 18. sayfada yabancilar ve dis iligkilerle ilgili
davranglar icin i¢ mevzuattan bahsediyor ama 33. sayfada uluslararasi mevzuattan ve tek tarafli bildirilerden
bahsediyor. Ayrica, orijinal olarak Siyer'in on kaynagini vermis, ancak agiklamasinda bir tane daha ekleyerek toplam
11 kaynak yapmustir.
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Siyer'in bir hukuk kaynag: olarak, 6zellikle devletlerarast iliskileri iceren yerel davalarda
ve uluslararast diizeyde hukuk formiilasyonundaki statiisiinii sorgulamak ilging olacakur.
Ulusal diizeyde, Pakistan Yiiksek Mahkemesi’nin Yargig Afzalullab’in Islami uluslararas:
hukuktan ozellikle bahsettigi bir karart bulunmaktadir. A. M. Quresi v. Union of Soviet
Socialist Republics,*® davasinda, bir sozlesmenin Pakistanli tarafi, eski Sovyetler Birligi ve ticari
temsilcisine karst sozlesmenin ihlali nedeniyle tazminat talebinde bulunmustur. Sozlesme,
eski SSCB'den Pakistan’a askeri techizat satigini igeriyordu. SSCB, genel uluslararas
hukukun yani sira Pakistan Hukuk Muhakemeleri Usulii Kanunu hiikiimleri uyarinca
devlet dokunulmazlig iddiasinda bulunmusgtur.” Dava, eski SSCB’nin Pakistanda borglar
hukuku kapsaminda dava edilebilecegini belirten dort ayri karar verilmis olmasiyla pek
cok yoniiyle ilgingtir. Karam Elahee Chuhan ve Nasim Hasan Shah, JJ, (o zamanki adiyla)
SSCB’ye dava agmak icin zimni bir engel bulunmadigini belirtmistir. Her iki yargic da
“Batili” igtihat ve i¢tihat hukukuna dayanirken, Yargi¢ Afzalullah Islami uluslararast hukuka
dayanarak ayni sonuca varmigtir.®® “Bat” uluslararast hukuku uyarinca Sovyetler Birligi’nin
egemen dokunulmazliga sahip olduguna ve bu nedenle Pakistan'da dava edilemeyecegine
hitkmedilseydi, Yargi¢ Afzalullah Islam uluslararasi hukukunu uygulard::

Davalilarin avukatligini tistlenen saygin hukukeu Bay Khalid Farooq Qureshi,

Uluslararast Teamiil Hukukundan zimni bir engel ¢ikarmaya ¢alismis, ancak JJ
Karam Elahee Chuhan ve Nasim Hasan Shah’in konuyu ayrinuli bir sekilde
ele alarak gosterdikleri {izere, bu ¢aba basgarili olmamistir. Benim agimdan,
Uluslararasi teamiil hukuku olarak adlandirilan hukukta béyle bir zimni engel
kesfedilebilseydi bile ve bu da “adalet” disinda bir temele dayansaydi bile, Hac:
Nizam Han'in davasinda alinan gorisle tutarli olarak (6zellikle de bu goriise
muhalefet edildiginde, simdiye kadar daha ziyade bu goriis onaylanmakta ve
buna dayanilmaktadir), Islam Uluslararast Hukukunu uygulardim.®

Ancak Yargic Afzalullah, egemen bir devletin Islam uluslararasi hukuku kapsaminda
nasil sorumlu olacagina dair ayrinti vermemistir. Daha 6nce, Lahor Yiiksek Mahkemesi
hakimi olarak, Siyer tarusmamizla da ilgili olan baska bir karar kaleme almistir. Sraze

% PLD 1981 SC 377.

67 VII. Diizenin 11 (d) kurali ve 1908 tarihli Hukuk Usulii Muhakemeleri Kanunu’nun 86 ve 87. bsliimleri, devletler
ve bu devletlerin makam sahipleri gibi yabanci egemen kuruluglarin Pakistan'da dava agabilecegi ve dava edilebilecegi
durumlari diizenlemektedir.

6 Daha 6nce verdigi Haci Nizam Khan v. Additional District Judge, Lyallpur, PLD 1976 Lah 930 kararina aufta
bulunmus ve bu kararda “adalet, hakkaniyet ve vicdan” formiiliiniin Islam hukuku anlamina geldigini ve digerlerinin
diglandigini belirtmistir. Dolayisiyla, tiiziik ya da baglayici igtihat tarafindan isgal edilmeyen tiim hukuk alanlar
[slam hukukuna uygun olarak karara baglanmalidir. “Adalet, hakkaniyet ve vicdan” formiilii Ingiltereden ithal
edilmis ve Anglo-Hintli yargiclar tarafindan, herhangi bir yasal boslugu doldurmak igin Ingiliz hukukunu artik
hukuk olarak uygulamak icin etkili bir sekilde kullanilmistr. Bakiniz, J. D. M. Derret, Justice, Equity, and Good
Conscience, J. N. D. Anderson, Changing Law in Developing Countries i¢inde, Londra, 1963, s. 114-154. Ayrica
bakiniz, Martin Lau, The Role of Islam in the Legal System of Pakistan, Martinnus Nijhoff Publishers, Leiden, 2006,
s. 40.

9 5. 432,
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Bank of India v. Custodian of Evacuee Property’® karari, 1965 yilinda Hindistan ve Pakistan
arasinda savagin patlak vermesinin ardindan State Bank of Indianin Custodian of Evacuee
Property’e karst hukuk davasi acabilmesi ile ilgilidir. 1965 Pakistan Savunma Yonetmeligi
ve 1965 Pakistan Savunma Kurallari, diisman yabancilarin Pakistan vatandaslarina karst
hukuk davasi agmasini yasaklamisti. Yargi¢ Afzalullah yukarida bahsi gecen kanunlart ABD
igtihatlar1 ve Anglo-Saxon hukuku ilkeleri 1s1g1nda yorumlamustir. Bununla birlikte, Islam
savag hukukunu da uzun uzadiya tartismis ve diismanin hukuk davast agma hakkinin sadece
diismanlik doneminde askiya alindigina ancak tamamen ortadan kaldirilmadigina karar
vermistir.

Yukaridaki iki dava Islam uluslararast hukuku yazarlar1 tarafindan kayda deger
goriilmemistir. [lk kararin General Ziya-iil Hak déneminde Pakistan'daki Islamlasma
stirecinin zirvesinde, ikincisinin ise gok daha 6nce verildigine dikkat edilmelidir.

Pakistan’in bagka bir konudaki devlet uygulamasina bakalim. Pakistan Delegasyonu,
20 Kasim 1989 tarihinde Cocuk Haklari Sozlesmesi’nin kabul edilmesine aktif olarak
katulmigtir. Ancak, “Evlat Edinme” ile ilgili hitkiimler, evlat edinmeyi bir evlatlik modeli
olarak tanimayan Islam hukukuna aykiri bulunmustur. Sonug olarak Pakistan, onayina
bir gekince eklemistir: “Sozlesme hiikiimleri, Islam hukuku ve degerleri ilkeleri 1s181nda
yorumlanacaktir.”

6.2. OLASI BiR ULUSLARARASI HUKUK KAYNAGI OLARAK
SIYER

Baz1 yazarlar, Islami jus in bello'nun (savasin yiiriitiilmesini diizenleyen kurallar) Hagh
Seferleri zamanindan beri Avrupa yasalarini ve geleneklerini etkiledigi goriisiindedir.”!
Baron de Taube’ye gore, savas ilanlarina iliskin modern uluslararasi kamu hukuku, Islami
doktrinden uyarlanmig, Hagli Seferleri sirasinda sovalyelik kurallarina, buradan Hiristiyan
kilisesine ve daha sonra da modern savas hukukuna ge¢mistir.”

Miisliman uluslarin genel olarak uluslararast hukukun sekillenmesinde biiyiik bir rol
oynamadiklart dogrudur. Ancak bunun nedenleri agiktir: Genel olarak Stinni Miisliimanlarin
temsilcisi olan Tiirkiye, Avrupa kamu hukukuna (o zamanki adiyla uluslararasi hukuka)
ancak 1856 yilinda kabul edilmistir. Tiirkiye o tarihten bu yana uluslararast insancil
hukukun gelisiminde olduk¢a 6nemli bir rol oynamistir. Kizilhag Komitesi’nin dogmasina
neden olan 1863 konferansina katilmamis, ancak daha sonra 1865 yilinda 1864 Cenevre
Sozlesmesi'ni onaylamistir.”> Bunu 1874 yilinda ikinci Miisliiman devlet olan Iran
izlemistir.”* O zamandan beri Tiirkiye her uluslararast konferansa katlmis ve 1924 yilinda

70 PLD 1969 Lah 1050.

7! Bakiniz, 6rnegin Marcel Boisard, “ On the possible influence of Islam on western public and international law”,

International Law Journal of Middlle east Studies, c. 11, 1980, s. 429-50

Baron Michel de Taube, “Etudes sur le developpement historique du droit international dans I'Europe orientale”,
Recueil des Cours, 1926, s. 393-4.

Tiirkiye Sozlesmeyi 5 Temmuz 1865 tarihinde onaylamustir.
745 Aralik 1874te.

72

73
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Hilafet yikilip Tirkiye laik bir cumhuriyet olana kadar bir fark yaratmistir.”> Bugiin
bagimsiz olan diger Miisliman uluslarin biiyiik ¢ogunlugu o dénemde sémiirgelestirilmis
ve uluslararasi hukukun olusturulmasinda hi¢bir rol oynamamiglardir. Ancak 20. yiizyilin
ikinci yarisinda Misliman devletler uluslararast hukukun sekillenmesinde rol oynamaya
baslamistir. Ornegin, BM Evlatlik Verme ve Evlat Edinmeye lliskin Ulusal ve Uluslararas
Sosyal ve Hukuki Ilkeler Bildirgesi miizakere edilirken, Pakistan da dahil olmak iizere
Miisliiman devletlerin ¢ogu “evlat edinme” ile ilgili hitkiimleri kabul etmeyi reddetmis ve
bunlarin Islam hukuku ilkelerine aykirt oldugunu diisiinmiistiir. Sonug olarak BM Genel
Kurulu, Islam hukukunun “Kefale” ilkesini, Islam hukukunu uygulayan devletler tarafindan
uygulanabilecek esdeger bir insani ilke olarak kabul etmistir.”® Ayrica, aralarinda Pakistan’in
da bulundugu BM iiyesi bazt Miisliiman devletler, 1966 tarihli Medeni ve Siyasi Haklar
Sézlesmesi” ile 1979 tarihli Kadinlara Karst Her Tiirlii Ayrimciligin Onlenmesi Sozlesmesi’ni
onaylama/katlma belgelerine ¢ekince koymuslardir. Buna ek olarak, Miisliman devletler
1980 tarihli Uluslararast Cocuk Kagirmanin Hukuki Vechelerine Dair Lahey Sozlesmesi’ni
de bazi Islami hukuk normlariyla catismasi nedeniyle biiyiik 6lgiide gormezden gelmistir.

Bazi akademisyenler, Islam Devletlerinin modern uluslar topluluguna entegrasyonunu
bir tiir “boyun egdirme”, yani “Islam zimmetinin farkli ulus-devlet birimlerinde yeniden
olusturulmasina dayanan bir tiir Avrupalilasma” olarak degerlendirmektedir;® gercekte ise
bu, ‘boyun egdirme’ ‘den ziyade ‘uyum saglamadir ve birincisi, ikincisine kiyasla durumu
tanimlamak i¢in daha uygun bir terimdir. Boyun egdirme argiimani, uluslararasi kamu
hukukunun sekiiler bir hukuk oldugu, Miisliman Devletlerin bu hukukun yasalligindan
siiphe duydugu” ve Siyer'in gayrimiislim uluslara Islam hukukunu empoze etme amaci
tasidigt varsayimlarina dayanmakeadir. Bagka bir yerde de belirttigim gibi®®, tim bu
varsaytmlar hatalidir ¢iinkii uluslararast kamu hukuku tiim biiyitk medeniyetleri ve
sistemleri barindirdig: icin dogast geregi laik degildir. Uluslararast Daimi Adalet Divani
Statiisi'ntin 9. Maddesi su hitkmii getirmigtir: “Segiciler her secimde, sadece Divan iiyesi

75 Genel olarak Miisliiman uluslarin ve 6zel olarak Osmanli Tiirkiye’si ve Iran’in rolii igin bakiniz James Cockayne,

“Islam and International Humanitarian Law: From a Clash to a Conversation between Civilizations” 84 IRRC, Eyliil
2002, 597-626.

76 Jamshed A. Hamid, International Law and Pakistan’s Domestic Legal Order, 4 Asian Yearbook of International Law,
(1994), 137; ve onun The Status of Treaties in Islam: A Comparison with Contemporary Practice, (Islamabad: Shariah
Academy, 2001), 130-131. Yukaridaki bildiri 20 Kasim 1986 tarihinde Genel Kurulun 41. oturumunda kabul
edilmistir (Belge No. A/41/896). Ozellikle 6. ve 7. paragraflar ile 22. ve 23. maddelere bakiniz.

77 Yazar Muhammed Miinir burada 1966 tarihli “Covenant on Civil and Political Rights” (Medeni ve Siyasal Haklar
Sozlesmesi)’ ni muhtemelen sehven “Covenant on Social and Political Rights” (Sosyal ve Siyasal Haklar S6zlesmesi)
olarak yazmigtir. Metinde tarafimizdan bu diizeltme yapilmigtir. (CN.)

78 Cockayne, 2002, 611'de; Mecit Hadduri, “Islam and modern law of nations”, 50, American Journal of International

Law, 1956, 353-372, 358de.

Bakiniz David Westbrook, “Islamic International Law and Public International Law: Separate Expressions of World

Order”, 33 Verginia Journal of International Law, 1993, s. 821 ve ‘Ali Ibn Nufa'i el-Ulyani, Abmiyyat el-jihad,

1985, Dar al-Tayyba, Riyad, 1985, s. 459. Bu kitap Suudi Arabistan’da Islami militanligin baslamasindan bu yana

yasaklanmugtir.

8 Bakiniz benim, Public International Law and Islamic International Law: Identical Expression of World Order, 1

Islamabad Book Review, No. 3&4, s. 425-429.
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olarak atanan kisilerin gerekli niteliklere sahip olmasinit degil, ayni zamanda tiim organin
diinyanin baslica medeniyet bigimlerini ve baslica hukuk sistemlerini temsil etmesini de gz
oniinde bulundururlar.”

Statii'niin 38(3) maddesi ise Divan’in, digerlerinin yani sira, “medeni uluslar tarafindan
taninan hukukun genel ilkelerini” uygulamasi gerektigini 6ngdérmektedir. Birincisi, Islam
tam olarak Stati’niin aufta bulundugu ana medeniyet bi¢imlerinden birini olusturmaktadir
ve ikincisi, Islam hukuku diinyanin baglica hukuk sistemlerinden biridir. Islam hukuku daha
sonra uluslararasi hukukun kaynaklarindan biridir.®' Uluslararast kamu hukukunun dogasi
geregi sekiiler oldugunu iddia etmek yanligtir, bunun yerine “tarafsiz” oldugu sonucuna
varmak daha uygun olacakur. Misliiman Devletler, [slam’in temellerine aykir: olmadig,
kendileri i¢in faydali oldugu, Islami olmayan hiikiim(ler)e karsi ¢ekince koyabildikleri
ve antlasma yiikiimliliiklerine bagli olduklar: siirece antlasmalart imzalarlar. Son olarak
Siyer, Misliiman olmayan devletlere uluslara [slam hukukunu dayatmaz; bunun yerine
sadece Miisliiman Devletler i¢in savasin yiiriitiilmesi, savasa bagvurulmasi, diplomatlarin
dokunulmazligy, ticaretin diizenlenmesi ve benzeri konularda yiikiimliliikler getirir.

1945’ten bu yana Miisliiman Devletlerin ¢ogu antlagma yiikiimliliikleriyle ilgilenmis,
ancak birgok kez taslaklarda degisiklik yapilmasini zorlamus ve itirazlarini genel olarak Islam

81 UAD Statiisii, UAD’nin Madde 38(1) (C)'de belirtildigi iizere Islami hukuk normlarina bagvurma ihtimalini agik
birakmaktadir. Ikinci olarak, uluslararast antlagmalar Islami hukuk geleneklerinden tiiretilen normlart igerebilir.
Ugiincii olarak, itiraz eden devletler tarafindan UAD’den Islam hukukuna dayali ¢ekincelerine bakmast istenebilir.
Dérdiincii olarak, Mahkeme, Islam hukuku degerlendirmelerinin hukuki uygulamayi tanimlamaya yardimet
olabilecegi ol¢iide uluslararast hukuk normlarina bakabilir. Son olarak, hikimler mevcut bir uluslararasi hukuk
normunun nasil uygulanacagini belirlemek icin Islam hukukuna bakabilirler. UAD’nin Islam hukukunu nasil
kullanabilecegine dair detayli bir tartisma i¢in bakiniz, Clark B. Lombardi, Islamic Law in the Jurisprudence of
International Court of Justice: An Analysis, 8 Chicago Journal of International Law 85 (2007), &zellikle s. 91-93
(yazar, UAD’nin bazi yargiclarinin ¢ogunlukla muhalefet serhlerinde yaptiklar auflari ¢ok elestirmekeedir ¢iinkii
bu yargiglar Islam hukuk gelenegi konusunda egitim almamislardir ve katkilart marjinaldir). Simdiye kadar bazt
yargiglar Islam hukuk geleneklerine ¢ok az aufta bulunmus ve tartismalarinda gogunlukla Islam hukukunun
ikincil eserlerine atifta bulunmuslardir. Islam hukukuna atifta bulunulan davalara 6rnek olarak sunlar verilebilir:
Kuzey Denizi Kita Sahanligr, 1969 UAD 3, Liibnanl Yargic Fouad Ammon ayr1 bir gériis yazmus ve Islam hukuku
kapsaminda “hakkaniyete” aufta bulunmustur; Batu Sahra, 1975 UAD 12, Fas tarafindan atanan gegici Yargic
Alphonse Boni ve Yargic Ammon ayr1 goriisler yazmis ve Islam hukukuna basvurmustur; Ege Denizi Kita Sabanlg
(Yunanistan v. Tiirkiye), 1978 UAD 3, Suriye Yargici Salah El Dine Tarazi’nin [slam hukuku hakkinda yorum
yapugi karar; Tahrandaki Birlesik Devletler Konsolosluk ve Diplomatik Personeli (ABD v. Iran), 1980 UAD 3, burada
Yargi¢ Tarazi bir kez daha Islam hukukuna aufta bulunmustur; Lockerbiedeki Hava Olaymmdan Kaynaklanan 1971
Montreal Sozlesmesinin Yorumlanmasi ve Uygulanmas: Sorunlar: (Libya Arap Cemabiriyesi v. ABD), 1992 UAD 114,
burada Yargigc Ahmed Sadek El-Kosheri ve Yargic Weeramantry Islam hukukuna bagvurmustur; Grinland ve Jan
Mayen Arasindaki Bolgede Deniz Sinirlandirmasi (Den v. Nor), 1993 ICJ 38, bu davada Yargic Weeramantry bir
kez daha Islam hukukuna basvurmustur; Zoprak Anlasmazligs (Libya v. Cad), 1994 UAD 6, bu davada Libya Islam
hukukuna dayanarak bagarisiz bir savunma yapmugtir; Nikleer Silah Tehdidinin veya Kuvvet Kullaniminin Yasallsg:
Hakkinda Danisma Goriigii, 1996 UAD 226; bu davada Yargic Mohamed Shahabuddeen ve Yargic Weeramantry
Islam hukukuna basvurmustur; Gabeikovo-Nagymaros Projesi ile llgili Dava (Hung v. Slovk), 1997 1CJ 7, Yargig
Weeramantry'nin Islam hukukuna basvurdugu dava; 10 Agustos 1999 tarihli Hava Olay: (Pakistan/Hindistan),
2000 ICJ 12; ve Katar ve Babreyn arasindaki Deniz Alanlarinin Sinirlandirmasi ve Bilgesel Sorunlar Davasi, 2001
1CJ 40, Yargig Pieter Kooijmans, UAD’nin hakkaniyet ilkelerini uygulamaya ve Miisliman devletlerin eylemlerini
yorumlamaya calistift davalarda, UAD’nin Misliimanlarin uluslararast kamu hukuku kavramlarini aragtirmast
gerektigini savunmugtur. Bakiniz, Qazar v. Babrain, 2001 IC] 12, p. 228.
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hukukuna dayandirmiglardir. Son zamanlarda bu yaklagimlari Uluslararast Ceza Mahkemesi
tiiziigiinde “toplumsal cinsiyet” teriminin kullanimini etkilemistir®>. Misliiman devletler
zaman zaman uluslararasi hukukun olusturulmasinda biiyiik rol oynamiglardir. Bu durum
ozellikle Cenevre Sozlesmelerine Ek Protokol 1’'in 1. maddesinin formiile edilmesinde
agik¢a goriilmektedir.®® Bu madde, Uluslararasi Insancil Hukuk'un (UIH) korumalarini
somiirge hakimiyeti, yabanci isgali veya irkei rejimlere karst savasanlar: kapsayacak sekilde
genisletmistir. Devlet dist aktorlerin varligy ilk kez UTH tarafindan taninmis olup bu durum,
uzun siiredir iddia edilen statik modelin Stesine gegen bir seydi.

7.SONUC

Ozetle, klasik Miisliiman hukukgulara gére Siyer, Peygamber’in (sav) ve haleflerinin
gayrimiislim devletlerle iliskilerinde savas ve baris sirasindaki davransglari, asiler, miirtedler,
yabancilar ve Miisliiman bir devletin gayrimiislim vatandaglar ile ilgili kurallari anlamina
gelir. Bununla birlikte, Siyer'in bazi igerikleri devletlerin i¢ hukuka kaymis ve aruk
Miisliiman bir devlet ile diger devletler arasindaki iliskilerle sinirli olan Siyer veya Miisliiman
uluslararast hukuku kapsaminda ele alinmamakradir. Siyer'in uygun bir tanimi, Misliiman
bir devletin diger devletlerle iliskilerini diizenleyen ve Seriat uyarinca Miisliiman devlet igin
baglayici olan Islam hukuku kurallari olacaktir; bunun Miisliiman veya Islami uluslararas:
hukuku oldugu uygun bir sekilde ifade edilebilir. Bunun Miisliman uluslararast hukuku
oldugu séylenebilir. Ebu Hanife, Siyer’'i ayr1 bir hukuk bilimi olarak 6greten ilk Misliiman
hukukcudur. Ogrencisi Seybani ise, eseri el-Siyeriis-Sagir ile Siyer tizerine yazlan ilk 6zgiin
kitap olarak genis capta taninan belki de ilk hukuk¢uydu. Ebu Hanife’nin Seybani’nin
eserlerinde yer alan goriisleri, bu disiplinde iyi ve anlamli bir literatiiriin olusmasina neden
olmus ve kisa bir siire icinde bu konuda ikisi Seybani tarafindan olmak tizere dort kitap
yazilmustir. Seybani’nin ikinci kitabi (Kizabii's-Siyeri’l-Kebir) su an tiim zamanlarin en biiyiik
kitab1 olarak kabul edilmektedir. Bu yiizden ona hakli olarak Siyer’in babasi denilebilir. Siyer

{izerine bir béliimii olan bir kitabin Imam Zeyd’e atfedilmesi dogru degildir.

Vitoria ve Hugo gibi erken dénem Avrupali uluslararasi hukuk yazarlart Siyerden
haberdardilar, zira kitaplarinin Siyerden etkilenmis olmalart muhtemeldir. Halifelik sistemi
nedeniyle Tiirk Osmanli Imparatorlugu, UIH nin sekillenmesinde oldukga énemli bir rol
oynamugtir. Miisliiman devletler, hiikiimleri Islam hukukuna aykirt oldugunda uluslararas:
sozlesmeleri onaylamayi/katilmay:r reddetmektedir. Misliiman devletlerin uluslararas
kamu hukukuna katlimi boyun egme olarak tanimlanamaz, aksine uluslararast hukukun
dogasi geregi Islam hukuk sistemi ve Islam medeniyeti arasinda bir tiir uyum saglama olarak
tanimlanabilir.

82 Roma Statiisit Madde 7(3)’e gore “Bu Stati’niin amact dogrultusunda, ‘toplumsal cinsiyet’ teriminin toplum

baglaminda erkek ve kadin olmak iizere iki cinsiyeti ifade ettigi anlagilmaktadir. “Toplumsal cinsiyet” terimi

yukaridakinden farkls bir anlama isaret etmez.”

8 Uluslararasi Silahli Catismalarin Magdurlarinin Korunmasina iligkin 12 Agustos 1949 tarihli Cenevre Sézlesmelerine

Ek Protokol (Protokol 1), Cenevre, 8 Haziran 1977.
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